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LT.-COL.  COLE'S  KEPOKT  TO  THE  D.O.C. 

94595. 

Headquarters, 
Montreal,  October  27th,  1900. 

From  O.C.  2nd  Regiment  Canadian  Artillery, 
To  D.O.C.  Military  District  No.  5. 


Sir, — I  have  the  honour  to  report  that  I  found  it  necessary  last 
night  to  place  Lt.-Col.  Cooke,  Comdg.  1st  Regt  P.W.F.,  under  arrest 
for  disobedience  of  orders. 

The  circumstances  are  as  follows:  In  accordance  with  your  in- 
structions, I  attended  the  Brigade  Office  last  evening  and  took  com- 
mand of  all  the  troops  in  the  Drill  Hall,  you  having  arranged,  as 
you  informed  me,  for  a  voluntary  parade  of  all  the  Regiments,  to 
have  additional  men  available  in  case  they  would  be  required  at 
Valleyfield. 

Soon  after  nine  o'clock  I  had  the  floor  of  the  Drill  Hall  cleared 
of  the  crowds  which  had  gathered,  and  I  then  sent  my  adjutant  to 
the  commanding  officers,  requesting  them  to  parade  their  men  in 
their  respective  armories  and  await  further  instructions. 

For  your  information,  I  would  mention  that  I  ordered  the  parade 
to  ascertain  the  number  of  men  available,  and  also  to  get  the  men 
off  the  streets  and  out  of  the  saloons  in  the  vicinity  of  the  Drill 
Hall. 

Lt.-Col.  Cooke  replied  to  my  message  that  he  declined  to  parade 
his  men,  first  stating  there  was  no  parade  of  his  Regiment,  and  then 
that  he  had  dismissed  his  men  and  some  had  gone  home.  Lt.-Col. 
Cooke,  although  not  in  uniform,  was  in  his  quarters  with  8  or  10  of 
his  officers,  who  were  in  uniform,  and  there  must  have  been  nearly 
200  men  of  his  Regiment  in  their  quarters  or  within  bugle  call. 

On  receiving  Lt.-Col.  Cooke's  reply,  I  sent  Capt.  Motherwell  to 
him  with  a  second  request  that  he  parade  his  men.  This  he  posi- 
tively refused  to  do,  unless  I  would  guarantee  they  would  be  paid 
for  their  services. 

As  I  was  acting  as  your  deputy  and  was  also  senior  officer  in 
charge  of  the  parade,  it  certainly  seems  to  me  that  Col.  Cooke,  who 
was  in  the  Drill  Hall  and  in  command  of  his  men,  who  were  in 
uniform,  was  bound  to  obey  my  orders  to  parade  his  men  for  th6 
purpose  mentioned.       As  his  action  was  a  direct  refusal  to  obey 
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the  orders  of  a  superior  officer,  I  sent  an  officer  and  notified  him 
that  1  placed  him  under  arrest,  and  requested  him  to  hand  over  the 
command  of  his  Regiment  to  the  next  senior  officer.  This  he  posi- 
tively refused  to  do,  and  replied  I  could  take  what  action  I  liked  in 
the  matter.  I  consider  Lt.-Col.  Cooke  under  arrest  at  the  present 
time,  and  I  beg  to  report  the  circumstances  to  you  for  further  action. 
Col.  Cooke's  action  in  refusing  twice  to  obey  orders  appears  to 
me  to  be  directly  contrary  to  Queen's  Regulations  and  the  Militia 
Act,  and  subversive  of  all  discipline  in  the  Militia  if  allowed  to  pass 
unnoticed. 

I  have  the  honour  to  be    Sir, 

Your  obedient  servant, 

(Signed)  '      F.  MINDEN  COLE,  Lt -Colonel, 

Com'd'g  2nd  Regt.  Canadian  Artillery. 


REPORT  OF  THE  D.O.C.  TO  THE  ADJUTANT 
GENERAL  AT  OTTAWA. 

(This  was  not  in  the  evidence  before  the  Civil  Courts.) 

Nn.  94595. 

Montreal,  5th  November,  1900. 
From  the  D.O.C.  M.D.  No.  5,  Montreal. 

To  the  A.G.  Headquarters. 

With  reference  to  your  communication  herewith  re  Lt.-Col. 
Cooke,  1st  P.W.F.,  having  been  placed  under  arrest  by  Lt.-Col.  Cole, 
2nd  C.A.,  whilst  the  latter  was  acting  in  command  of  the  Montreal 
Militia  on  the  26th  October  last,  during  my  absence  at  Valleyfield, 
I  beg  to  enclose  papers  of  the  charge  from  Lt.-Col.  Cole,  together 
with  evidence  from  Capt.  Cole,  Adjutant,  and  Capt.  Motherwell, 
both  of  the  2nd  C.A.,  and  also  a  reply  from  Lt.-Col.  Cooke,  together 
with  some  evidence  in  his  favour  from  Major  Finlayson  and  Capt. 
Fergusson,  Adjutant,  both  of  the  1st  P.W.F. 

(1)  Lt.-Col.  J.  P.  Cooke's  Statement. 

The  statement  made  by  this  officer  in  his  communication  here- 
with dated  the  1st  inst,  having  reference  to  a  conversation  with  me, 
and  having  obtained  my  sanction  for  his  not  turning  out  his  regi- 
ment on  the  evening  of  the  26th  Oct.,  is  correct. 

(2)  Lt.-Col.  Cole's  Charge. 

At  noon  on  the  26th  Oct.  I  was  superintending  the  entraining  of 
a  detachment  of  cavalry  for  Valleyfield  at  the  G.T.R.  station  when 
I  was  called  by  telephone  message  from  Lt.-Col.  Cole,  reporting  his 
return  to  the  city  after  a  few  days'  leave.  I  informed  him  that  I 
was  proceeding  at  once  to  Valleyfield,  and  requested  him  to  take 
over  temporary  command  of  the  Montreal  Militia  during  my 
absence,  telling  him  also  that  I  had  passed  the  word  in  the  morning 
to  several  of  the  C.O.'s,  and  expressed  to  them  my  desire  to  have 
their  commands  parade  voluntarily  in  case  that  more  troops  would 
be  needed.  I  must  say  that  I  had  not  informed  Lt.-Col.  Cole  that 
Lt.-Col.  Cooke  had  seen  me  in  the  morning,  and  that  I  had  sanc- 
tioned his  request  for  his  regiment  not  to  turn  out,  as  I  had  felt 
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OTTAWA. 

confident  that  I  would  secure  enough  troops  without  the  1st  P.W.F. 
I  am  convinced  that  it  was  through  the  publication  in  the  local 
papers  and  on  the  bulletins  that  some  of  the  officers  and  men  of  the 
1st  P.W.F.  turned  out  that  night,  and  not  by  request  of  their  com- 
manding officer,  Lit. -Col.  Cooke. 

Pending  the  release  of  Lt.-Col.  Cooke,  the  command  has  devolved 
upon  the  next  senior,  Major  Finlayson. 

The  whole  of  the  correspondence  in  this  case  submitted  for  the 
consideration  of  the  Major-General  commanding. 

(Signed)         A.   ROY,  Lt.-Colonel 

D.O.C.  M.D.  No.  5. 


DECISION  OF  THE  MAJOE  GENEEAL  COMMANDING. 
IN  THE  CASE  OF  LIEUT.-COL.  COOKE,  1st  P.W.R.F. 

I  have  very  carefully  considered  the  facts  of  this  case  as  dis- 
closed in  the  correspondence,  and  it  appears  to  present  two  distinct 
issues,  the  one  legal  in  its  relation  to  the  Militia  Act,  the  other 
military  in  its  bearing  upon  the  discipline  and  reputation  of  the 
Canadian  forces. 

2.  Dealing  first  with  the  legal  phase,  there  is  in  my  mind  a  doubt 
whether  Lt.-Col.  Cooke  was,  at  the  time  the  incident  took  place, 
acting  in  a  capacity  which  could  strictly  bring  him  within  the  terms 
of  Section  82  of  the  Militia  Act*  and  render  him  liable  to  trial  by  a 
General  Court  Martial  under  Section  9  (2)  of  the  Army  Act.f  I  con- 
sequently give  him  the  benefit  of  the  doubt,  and  direct  that  he  be 
released  from  arrest. 

*Sec.  82  Militia  Act— "The  Active  Militia  shall  be  subject  to  the 
Queen's  Regulations  and  Orders  for  the  Army;  and  every  officei 
and  man  of  the  militia  shall,  from  the  time  of  being  called  out  for 
active  service,  and  also  during  the  period  of  annual  drill  or  training 
under  the  provisions  of  this  Act,  and  also  during  any  drill  or  parade 
of  his  corps  at  which  he  is  present  in  the  ranks  or  as  a  spectator, 
and  also  when  going  to  or  from  the  place  of  drill  or  parade  of  his 
corps,  and  also  at  any  other  time  while  in  the  uniform  of  his  corps, 
be  subject  to  the  Army  Act  passed  by  the  -Parliament  of  the  United 
Kingdom,  and  all  other  laws  then  applicable  to  Her  Majesty's 
troops  in  Canada,  and  not  inconsistent  with  this  Act " 

f  Army  Act  Sec.  9  (2). — "Every  person  subject  to  military  law 
who  commits  the  following  offence;  that  is  to  say,  disobeys  any  law- 
ful command  given  by  his  Superior  Officer,  shall,  on  conviction  by 
Court  Martial; 

"  If  he  commits  such  offence  on  active  service,  be  liable  to  suffer 
penal  servitude,  or  such  less  punishment  as  is  in  this  Act  mentioned; 
and 

"  If  he  commits  such  offence  not  on  active  service,  be  liable,  if 
an  officer,  to  be  cashiered,  or  to  suffer  such  less  punishment  as  is  in 
this  Act  mentioned,  and  if  a  soldier,  to  suffer  imprisonment,  or  such 
lesa  punishment  as  is  in  this  Act  mentioned." 
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3  As  regards  the  merits  of  this  regrettable  occurrence  in  their 
military  aspect,  I  find  that  the  District  Officer  Commanding  had 
requested  a  "  voluntary  "  parade,  and  that  having  made  an  arrange- 
ment with  Lt-Col.  Cooke  that  his  regiment  should  not  turn  out,  it 
was  his  duty  to  have  notified  this  to  the  officer  upon  whom,  in  the 
absence  of  the  D.O.C.  the  command  of  the  Montreal  troops  would 
devolve.  Lt-Col.  Roy  omitted  to  do  this,  which  is  much  to  be  re- 
gretted, as  to  this  omission  on  his  part  must  be  attributed  the  un- 
fortunate incident  that  resulted.  The  urgency  of  the  duties  upon 
which  Lt-Col.  Roy  was  at  the  time  engaged  I  consider  to  be  a  suffi- 
cient excuse  for  the  omission. 

4.  Lt-Col.  Cole  having  no  knowledge  of  the  arrangement  con- 
cluded by  Lt-Col.  Cooke  with  the  D.O.C,  quite  naturally  appears 
to  have  assumed  that  the  1st  P.W.R.F.  would  turn  out  in  the  same 
spirit  as  the  other  corps.  It  was  therefore  not  unnatural  that  he 
should  look  upon  Lt-Col.  Cooke's  refusal  to  turn  out  his  regiment 
as  a  military  offence.  His  subsequent  action  was  in  no  way  con- 
trary to  the  provisions  of  the  Army  Act,  although  he  would  have 
been  more  s'rictly  in  accordance  with  the  usual  practice  if  he  had 
reported  the  circumstance,  so  that  it  might  be  investigated  before 
the  arrest  of  Lt.-Col.  Cooke  was  ordered.  I  do  not  consider  this 
officer's  conduct  in  any  degree  blameworthy. 

5.  The  action  of  Lt.-Col.  Cooke,  judged  from  a  military  stand- 
point, is  not  such  as  would  be  expected  from  an  officer  of  his  high 
rank  in  the  Militia.  Had  this  officer  mentioned  his  arrangement 
with  Lt.-Col.  Roy  when  Lt.-Col.  Cole  first  sent  to  ask  him  to  parade 
his  regiment,  the  unfortunate  incident  which  followed  would  never 
have  occurred,  but,  in  ignorance  of  the  arrangement,  Lt-Col.  Cole, 
the  senior  officer,  acting  for  the  D.O.C,  gave  an  order  which  Lt.-Col. 
Cooke  deliberately  refused  to  obey  in  the  face  of  a  number  of  officers 
of  his  own  regiment,  thus  showing  an  absolute  ignorance  of  the 
imperative  duties  of  prompt,  immediate  and  unhesitating  obedience 
to  the  command  of  a  superior  officer,  unless  the  same  be  obviously 
illegal.       (Army  Act,  Ch.  3-2.) 

6.  The  fact  that  a  number  of  officers  and  "nearly  200  men"  of 
the  1st  P.W.R.F.  were  present  in  uniform,  is  evidence  of  the  fact 
that  at  least  a  portion  of  this  regiment  was  quite  prepared  to 
parade  voluntarily,  in  the  same  good  spirit  as  the  other  corps  of 
the  Montreal  brigade,  who  have  during  the  Valleyfield  disturbances 
done  such  good  service,  and  I  am  most  unwilling  to  believe  that 
Lt-Col.  Cooke's  reluctance  to  attend  a  voluntary  parade  at  such  a 
crisis  represented  the  feeling  and  spirit  of  the  1st  Prince  of  Wales 
Fusiliers. 
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7.  I  must,  with  regret,  record  my  entire  disapproval  of  Lt.-Col. 
Cooke's  action  in  this  matter,  which  I  consider  to  have  been  most 
improper  in  his  position  as  a  commanding  officer  and  as  setting  an 
example  of  insubordination  most  detrimental  to  the  discipline  ot 
the  regiment  under  his  command. 

*  The  above  decision  to  be  communicated  to  Lt.Col.  Roy,  D.O.C.; 
Lt.-Col.  Cole,  Capt.  E.C.  Cole  and  Capt.  Motherwell,  Second  Canadian 
Artillery;  and  Lt.-Col.  Cooke,  Major  Pinlayson  and  Lieut.  Fergus- 
son,  First  Prince  of  Wales  Fusiliers. 

(Signed)         R.   H.   O'GRADY   HALY, 
Major  General  Comd.  Canadian  Militia. 

Ottawa,  7th  November,  1900. 


*THIS  DECISION  OF  THE  G.O.C.  WAS  COMMUNICATED  TO 
LT.-COL.  COOKE  ON  THE  9th  NOVEMBER,  BUT  WAS  NOT 
SHOWN  TO  LT.-COL.  COLE  UNTIL  THE  19th  DECEMBER, 
NEARLY  SIX  WEEKS  LATER.  IT  WAS  NOT  COMMUNI- 
CATED TO  THE  OTHER  OFFICERS  MENTIONED. 
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AFTER    HIS    APPLICATION     FOR    A     RECONSIDERATION     OF 
THE  DECISION  OF  THE  G.O.C.   HAD  BEEN  GRANTED. 

94595. 
Confidential. 

Montreal,  18th  January,  1901. 

From  Lt.-Col.  J.  P.  Cooke, 

1st  Prince  of  Wales  Regiment  Fusiliers. 

To  D.O.C.  M.D.  No.  5. 

Sir,— In  accordance  with  the  request  *  of  the  Major-General 
Commanding,  I  have  the  honour  to  submit  the  following  statement 
in  connection  with  my  arrest  on  the  26th  October  last  by  Lt.-Col. 
Cole,  while  temporarily  in  command  of  Military  District  No.  5. 

On  the  evening  of  the  25th  October  last,  hearing  that  Lt.-Col. 
Ibbotson,  who  was  in  command  of  the  detachment  of  the  Fifth 
Royal  Scots,  in  Valley  field,  had  called  for  reinforcements,  I  with 
several  of  my  officers,  went  down  to  the  Brigade  Office  to  ascertain 
if  any  men  from  the  regiment  under  my  command  were  required; 
on  my  arrival  I  found  Lt.-Col.  Labelle  in  temporary  command  of 
the  district,  as  Lt.-Col.  Roy  was  in  St.  Johns,  and  upon  inquiring 
if  my  regiment  was  required,  I  was  informed  by  Lt.-Col.  Labelle 
that  it  was  not,  as,  in  accordance  with  instructions  from  Lt.-Col. 
Roy,  he  was  sending  detachments  from  Third  Victoria  Rifles  and 
Second  Regiment  Canadian  Artillery  and  balance  of  the  Fifth  Royal 
Scots,  and  that  his  regiment,  the  65th,  and  the  Duke  of  York 
Hussars,  had  been  notified  to  hold  themselves  in  readiness  to  go 
out  the  following  day. 

While  I  was  in  the  Brigade  Office,  some  of  my  officers,  who  had 
been  through  the  drill  hall,  came  and  complained  to  me  that  Mr. 
Lome  Bond,  who  was  not  an  officer  in  my  regiment,  nor  on  the 
Reserve  of  Officers,  was  in  the  uniform  of  an  officer  of  the  1st 
P.W.R.F.  and  attached  to  the  detachment  of  the  5th  Royal  Scots; 
that  he  made  disparaging  remarks  of  the  1st  P.W.R.F.,  that  fhe 
officers  and  non-coms.,  of  whom  a  good  number  were  in  the  drill 


*  N.B.— This    is    an    error,     it     should     read     "  permission."— 
R.  H.  O'G.  H.,  M.  Genl. 
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hall,  were  much  annoyed  at  this,  and  also  at  the  fact  that  the  1st 
P.W.R.F.  had  not  been  ordered  out,  particularly  as  the  5th  Royal 
Scots  had  taken  eight  men  in  our  uniform  into  their  armoury,  and 
hat1  them  take  off  our  uniform  and  put  on  that  of  the  5th  Royal 
Scots,  and  were  on  parade  with  that  regiment,  and  that  moreover 
the  2nd  Regiment  Canadian  Artillery  had  a  number  of  our  men  on 
parade  with  them.t 

I  immediately  mentioned  these  facts  to  Lt.-Col.  Labelle,  and 
he  instructed  my  Sergeant-Major  to  have  our  men  taken  out  of  fhe 
5th  Royal  Scots  and  2nd  Regiment  Canadian  Artillery  parades, 
which  was  accordingly  done.  He  also  instructed  Mr.  Bond  that  he 
could  not  accompany  the  5th  Royal  Scots  in  the  uniform  of  an 
officer  of  the  1st  P.W.R.F.,  but,  notwithstanding  these  instructions, 
Mr.  Bond  did  accompany  them  as  an  attached  officer.! 

On  the  morning  of  the  26th  October,  I  called  at  the  Brigade 
Office  and  reported  these  facts  to  Lt.-Col.  Roy,  the  D.O.C,  and  also 
asked  him  how  it  was  that  the  1st  P.W.R.F.  had  not  been  called 
out  before  the  3rd  Victoria  Rifles,  as  the  5th  Royal  Scots  having 
been  first  on  the  Roster,  the  1st  P.W.R.F.  came  before  the  3rd  V.R., 
and  I  explained  to  him  that  my  officers  and  non-coms,  felt  hurt  at 
what  they  considered  was  being  overlooked.  Lt.-Col.  Roy  in- 
formed me  that  the  3rd  Victoria  Rifles  had  been  ordered  out  before 
us  because  they  happened  to  be  on  parade,  and  assured  me  that  no 
slight  had  been  intended  my  regiment,  and  desired  me  to  assure 
my  officers  of  this.  He  also  informed  me  that  he  was  sending  the 
Hussars  and  65th  Regiment  out  that  day,  and  that  my  regiment 
would  come  next.  He  then  expressed  a  desire  for  a  voluntary 
parade  of  all  the  militia  left  in  town  for  that  evening,  so  that  if 
reinforcements  were  required  they  could  be  obtained  at  once.  I, 
in  reply,  pointed  out  to  Lt.-Col.  Roy  that  as  he  would  have  over 
500  men  at  Valleyfield  when  the  Hussars  and  65th  went  out,  that 
the  chances  of  his  requiring  further  men  were  very  small;  that, 
however,  I  was  prepared  to  turn  out  200  or  400  men  within  two 
hours'  notice;  that,  under  the  circumstances,  I  thought  it  would  be 
a  mistake  to  order  a  voluntary  parade  of  my  regiment  for  that  even- 
ing, as  if  my  men  were  to  be  detained  for  three  or  four  hours  in 
the  drill  shed  and  then  dismissed  without  any  going  to  Valleyfield, 
while  all  the  other  regiments  had  detachments  there,  it  would  cause 
dissatisfaction.  I,  however,  added,  if  you  give  me  an  order  to  turn 
out,  I  will  of  course  obey  it.      Lt.-Col.  Roy  replied  that  he  could  not 

f  Irrelevant— R.  H.  O'G.  H. 
t  Irrelevant.— R.  H.  O'G.  H. 
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give  mo  an  order,  as  if  he  did,  my  men  would  have  to  be  paid,  and 
there  was  no  provision  made  for  paying  them,  as  the  town  of 
Valleyfield  would  only  pay  those  who  went  there.  He  further 
stated  to-night's  parade  must  be  entirely  optional  and  voluntary, 
and  if  you  think,  Colonel,  that  it  would  be  better  that  you  should 
not  order  a  parade  of  your  regiment,  do  not  do  so;  I  then  left  with 
the  understanding  that  I  would  not  order  a  parade  of  my  regiment, 
but  that,  if  required,  I  would  turn  out  in  a  couple  of  hours. 

In  the  evening,  seeing  some  of  my  men  in  uniform,  I  went  down 
to  my  armoury  to  tell  my  armoury  sergeant  to  inform  the  men  that 
there  was  no  parade  of  the  regiment,  and  they  had  better  go  home 
and  take  off  their  uniform.  When  I  instructed  him  to  so  inform 
the  men,  he  answered  "  Yes,  sir,"  and,  as  I  was  about  to  leave  the 
armoury,  added,  Major  Pinlayson  is  upstairs.  I  then  went  upstairs 
to  the  officers'  quarters,  and  found  Major  Finlayson  and  several 
other  officers  in  uniform;  they  explained  that  they  came  down  in 
uniform  as  they  thought,  as  the  evening  papers  had  stated,  that  a 
Brigade  parade  had  been  ordered,  a  number  of  our  men  would  come 
down  in  uniform,  and  they  would  have  more  authority  over  them 
if  they  were  in  uniform  than  in  mufti. 

While  I  was  talking  to  my  officers,  Capt.  Cole,  the  Adjutant  of 
the  2nd  Regiment  Canadian  Artillery,  came  into  the  room  and 
addressed  me,  saying:  Col.  Cole  desires  you  to  parade  your  regi- 
ment at  once  and  await  further  orders.  Thinking  at  first  that 
Lt.-Col.  Cole  was  taking  charge  of  the  voluntary  parade,  as  Senior 
Commanding  Officer,  I  answered  quietly,  and  in  my  usual  tone  of 
voice,  "  My  compliments  to  Col.  Cole,  and  tell  him  that  I  have  not 
ordered  a  parade  of  my  regiment,  and  that  any  men  who  are  down 
in  uniform  are  down  without  orders."  At  this  point  it  flashed 
across  my  mind  that  perhaps  Lt.-Col.  Cole  was-  temporarily  in  com- 
mand of  the  district  and  that  Lt.-Col.  Roy  was  absent,  although  I 
had  no  notice  thereof,  so  I  added,  if  Col.  Cole  is  acting  D.O.C.  and 
gives  me  an  order  to  parade,  I  will  immediately  order  one,  but  it 
must  be  a  regular  parade,  and  I  shall  expect  my  men  to  be  paid. 
It  was  then  ten  o'clock  or  after,  and  as  Lt.-Col.  Roy  told  me  he 
could  not  order  a  parade  without  paying  my  Officers,  Non-Coms. 
and  men,  and  such  was  my  own  opinion,  I  wished  Lt.-Col.  Cole  to 
know  that  if  I  ordered  my  regiment  to  parade  at  that  late  hour, 
when  most  of  them  were  at  home  and  probably  in  bed,  they  being 
working  men,  I  should  expect  it  to  be  a  regular  parade  and  the  men 
to  be  paid.  I  did  not  wish  the  question  to  be  raised  later  on  that 
it  was  a  voluntary  parade,  same  as  the  other  regiments  that  were 
on  parade. 
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Shortly  afterwards,  Capt.  Motherwell,  also  an  officer  of  the  2nd 
Regiment  Canadian  Artillery,  called  at  my  armoury  and  repeated 
what  Capt.  Cole  had  said,  to  wit:  "  That  Col.  Cole  wished  me  to 
parade  my  regiment  at  once  and  await  further  orders."  I 
answered:  "  I  have  already  told  Capt.  Cole  that  I  have  not  ordered 
a  parade  of  my  regiment,  and  that  any  men  who  are  in  uniform  are 
down  without  orders,"  but  that  if  Col.  Cole  was  acting  D.O.C,  and 
would  give  me  an  order  to  parade  my  regiment,  I  would  imme- 
diately order  the  regiment  out."  I  further  said,  Col.  Cole  must 
take  the  responsibility  of  giving  me  an  order,  as  acting  D.O.C,  to 
parade  my  regiment,  and  I  shall  expect  my  men  to  be  paid  for  same. 
I  then  put  the  question:  "Does  Col.  Cole,  as  D.O.C,  wish  to  order 
a  regular  parade?  "  Captain  Motherwell  did  not  reply,  but  left. 
As  Captain  Motherwell  did  not  state  when  he  came  in  that.  Col.  Cole 
was  acting  D.O.C,  but  simply  that  Col.  Cole  wished  me  to  parade 
my  regiment,  I  gave  the  above  answers  and  put  the  above  question, 
so  that  there  might  be  no  mistake  about  his  giving  any  order  as 
acting  D.O.C.  Captain  Motherwell  returned  in  a  few  minutes,  and 
stated  that  "  Col.  Cole  wished  me  to  consider  myself  '  under  arrest.'  " 
I  answered,  "very  well,"  and  was  very  much  surprised.  He  then 
stated  that  Col.  Cole  said  "  I  was  to  hand  over  my  regiment  to  the 
next  Senior  Officer."  I  considered  for  a  moment,  and  came  to  the 
conclusion  that,  as  I  was  under  arrest,  I  ceased  to  command  the 
regiment,  and  answered,  "  No,  Col.  Cole  can  do  as  he  pleases  about 
that." 

I  am  satisfied  that  Lt.-Col.  Roy,  D.O.C,  will  state  that  in  my 
conversation  with  him  on  the  morning  of  the  26th  October  last,  I 
treated  him  with  the  respect  a  commanding  officer  owes  to  the 
District  Officer  Commanding,  and  that  our  conversation  was  most 
friendly,  and  the  decision  we  mutually  arrived  at,  "  that  1st 
P.W.R.P.  should  not  parade  that  evening,"  was,  in  our  opinion,  in 
the  best  interests  of  the  regiment  and  district. 

I  most  respectfully,  but  strongly,  submit: 

1.  That  there  was  no  parade  of  my  regiment  on  the  evening  of 
the  26th  October  last.  That  any  men  who  were  in  uniform  were 
so  without  orders;  that  such  illegal  action  of  some  of  my  men  could 
not  constitute  a  parade  of  the  regiment;  that  it  required  an  order 
from  me  as  Commanding  Officer  to  have  a  parade  of  the  regiment; 
that  not  having  ordered  a  parade  of  my  regiment,  I  could  not  recog- 
nize such  action  of  some  of  my  men  as  a  parade  of  the  regiment, 
particularly  as    I  had    informed    them    that    no    parade    had    been 
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ordered.  Moreover,  I  was  not  in  uniform,  and  I  have  made  it  an 
invariable  rule  to  appear  in  uniform  at  every  parade  of  the  regi- 
ment, as  an  example  to  officers,  non-coms,  and  men. 

2.  That  Col.  Cole,  as  O.C.  of  2nd  Regt.  C.A.,  could  not  order  out 
my  regiment,  but  only  as  acting  D.O.C.  of  this  district. 

3.  That  I  was  entitled  to  know  that  he  was  acting  D.O.C.  in  the 
absence  of  Lt.-Col.  Roy,  D.O.C,  and  to  receive  an  order  from  him 
as  acting  D.O.C. 

4.  That  I  never  was  informed  that  Lt.-Col.  Roy  was  absent  from 
the  district  and  that  Lt.-Col.  Cole  was  acting  D.O.C.  during  his 
absence,  and  never  received  an  order  from  Lt.-Col.  Cole  as  acting 
D.O.C. 

5.  That  I  never  refused  to  obey  an  order  from  Lt.-Col.  Cole,  as 
acting  D.O.C,  to  parade  my  regiment,  but,  on  the  contrary,  asked 
for  such  order,  stating  that  I  would  obey  if  I  received  one. 

6.  That  if  Lt.-Col.  Cole  was  acting  as  D.O.C,  I  had  a  right  to 
conclude  that  he  was  acquainted  with  the  agreement  I  had  made 
with  Lt.-Col.  Roy,  D.O.C,  in  the  morning  about  my  regiment  not 
parading  that  evening,  and  when  informed  that  I  had  not  ordered 
a  parade  of  my  regiment,  and  that  any  men  who  were  in  uniform 
were  down  without  orders,  he  would  at  once  understand  the  state 
of  affairs. 

In  support  of  this  statement  and  the  facts  therein,  I  would  offer 
my  own  evidence,  and  also  that  of  Lt.-Col.  Labelle,  Major  Finlay- 
son,  Captains  W.  G.  Brown,  W.  S.  Stuart,  Lieuts.  G.  L.  Dobbin,  G. 
H.  Fergusson,  F.  L.  Bacon,  L.  Howard  and  Sergeant-Major  Kneen. 

I  would  also  request  the  privilege  of  cross-examining  Lt.-Col. 
Cole,  Captain  Cole  and  Captain  Motherwell. 

I  would  further  ask  to  be  allowed  to  examine  Lt.-Col.  J.  B. 
McLean,  of  the  Duke  of  York  Hussars,  who  was  present  in  the  Drill 
Hall,  and,  I  understand,  spoke  to  Lt.-Col.  Cole  on  the  matter. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

J.  P.  COOKE,  Lt.-Col., 

Comdg.  1st  P.W.R.B\ 
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EEPOET  TO  THE  MINISTER  OF  MILITIA  OF  MAJOR- 
GENERAL  O'GRADY-HALY  ON  THE  APPLICA- 
TION OF  LT.-COL.  COOKE  FOR  A  RE- 
CONSIDERATION OF  HIS  CASE. 


This    Report  was   offered  by    Lt.  Col.  Cole    in    his    defence    in  the 
Superior  Court,  but  was  excluded  by  the  Judge,  and  in  con- 
sequence was  not  considered  by  either  of  the  Courts. 


94595. 
Discipline. 


Confidential. 


CASE  OF  LT.-COL.   COOKE,  1st  P.W.P. 


Ottawa,  9th  March,  1901. 


From    MAJOR-GENERAL    R.    H.    O'GRADY    HALY,    C.B.,    D.S.O., 
Commanding  Canadian  Militia. 

To  the  Honourable  the  Minister,  Militia  and  Defence. 

Sir, — In  accordance  with  Sec.  42  *  of  the  Army  Act,  I  have  the 
honour  to  report  for  submission  to  His  Excellency  the  Governor- 
General  as  representing  His  Majesty  the  King  (46  Vic.  c.  77,  s.  1) 
the  appeal  of  Lieut.-Col.  Cooke,  1st  Prince  of  Wales  Fusiliers, 
against  my  disciplinary  decision  of  the  7th  November,  1900,  which 
I  append,  together  with  all  the  correspondence  thereunto  relating. 

I  have  most  carefully  considered  the  representations  made  by 
Lieut.-Col.  Cooke  in  his  letter  of  the  18th  January,  and  the  addi- 
tional evidence  that  he  has  adduced  in  support  of  his  case,  but  I 

*  Army  Act,  Sec.  42. — If  an  officer  thinks  himself  wronged  by 
his  commanding  officer,  and,  on  due  application  made  to  him,  does 
not  receive  the  redress  to  which  he  may  consider  himself  entitled, 
he  may  complain  to  the  Commander-in-Chief,  in  order  to  obtain 
justice,  who  is  hereby  required  to  examine  into  such  complaint,  and 
through  a  Secretary  of  State  make  his  report  to  Her  Majesty,  in 
order  to  receive  the  directions  of  Her  Majesty  thereon. 
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fail  to  find  any  new  facts  or  matter  brought  to  light  to  lead  me  to 
alter  my  ruling  of  the  7th  November,  1900,  to  which  I  must  adhere. 

In  originally  adjudicating  upon  this  case,  I  gave  Lieut.-Col. 
Cooke  the  benefit  of  a  doubt,  in  my  earnest  desire  to  deal  as 
leniently  as  possible  with  a  Militia  officer,  and  to  avoid  the  neces- 
sity of  trying  him  by  a  General  Court  Martial  on  a  charge  of  "  in- 
subordination," but  it  will  be  seen  by  reference  to  the  correspond- 
ence that,  by  his  own  admission,  he  refused  to  obey  the  order  to 
hand  over  the  command  of  his  regiment  when  he  was  placed  under 
arrest,  and  that  he  seriously  aggravated  his  original  offenses  by 
refusing  to  obey  the  order  of  the  General  Officer  Commanding,  re- 
leasing him  from  arrest,  and  also  by  refusing  to  resume  the  com- 
mand of  his  regiment,  in  direct  defiance  of  the  Queen's  Regulations, 
1899,  para.  438. 

I  attach  a  memorandum  dealing  seriatim  with  the  six  (6)  points 
urged  by  Lt.-Col.  Cooke,  in  his  letter  of  the  18th  January  (marked 
X), 

In  conclusion,  I  beg  to  urge  that  discipline  is  the  keystone  ot 
the  military  arch;  without  it  an  army  becomes  an  armed  mob,  and 
it  is  therefore  a  subject  for  the  deepest  regret  that  any  officer,  hold- 
ing the  high  position  of  a  Commanding  Officer  in  the  Canadian 
Militia,  should  have  brought  about  an  incident  that  must  be  con- 
sidered a  most  regrettable  example. 

I  have  the  honour  to  be,  Sir, 

Your  most  obedient  servant, 

(Signed)         R.    H.    O'GRADY   HALY, 

Major  General  Commanding  Canadian  Militia. 


Memorandum. — Dealing  seriatim  with  the  points  urged  by  Lt.- 
Col.  Cooke  in  his  letter  of  the  18th  January,  with  remarks  on  Mili- 
tary Law,  as  applicable  to  this  case. 

1.  Lt.-Col.  Cooke  accuses  his  officers  and  men  of  having  com- 
mitted an  illegal  act,  in  that  they  were  in  uniform  in  their  armoury 
on  the  26th  October,  1900,  without  his  orders.  It  will  be  seen,  by 
reference  to  the  evidence  of  Major  Finlayson,  First  P. W.  Fusiliers, 
that  the  men  had  attended  in  uniform  in  consequence  of  a  press 
notice  that  there  would  be  a  "  brigade  parade  "  on  that  evening,  and 
it  must,  therefore,  be  admitted  that  they  acted  in  perfect  bona  fides, 
and  without  any  "  intention  "  of  committing  an  illegal  act.       This 
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charge  against  his  men  does  not  appear  to  have  any  bearing  upon 
the  case  as  a  justification  for  Lt.-Col.  Cooke's  action.  They  were 
present  in  uniform  in  the  usual  place  appointed  for  parade,  and 
consequently  became  subject  to  the  Army  Act  under  Section  82  (1) 
of  the  Canadian  Militia  Act. 

It  is  urged  by  Lt.-Col.  Cooke  that  he  was  not  in  uniform.  This 
being  the  case,  he  would  have  been  within  his  right  to  have  declined 
to  receive  the  message  sent  him  by  Lt.-Col.  Cole,  and  to  have  re- 
ferred it  to  Major  Finlayson,  who,  as  senior  officer  in  uniform,  would 
have  been  in  command.  But  Lt.-Col.  Cooke  did  not  take  this 
course;  he  received  the  message  and  answered  it  as  commanding 
officer  of  the  regiment,  and  having  done  so,  must  be  held  to  have 
exercised  the  command  with  all  its  responsibilities  and  liabilities. 
He  cannot,  therefore,  now  plead  that  he  was  not  in  uniform  as  a 
justification. 

2.  Here  Lt.-Col.  Cooke  is  absolutely  wrong  as  regards  the  status 
of  Lt.-Col.  Cole  at  the  time  the  occurrence  took  place.  The  latter 
was  not  acting  as  the  Officer  Commanding  the  Second  Regiment  of 
Canadian  Artillery,  but  assumed  command  of  the  troops  in  the 
Drill  Hall  as  being  the  senior  officer  present  in  uniform,  under  Sec. 
49  of  the  Canadian  Militia  Act. 

It  will  be  observed,  by  reference  to  the  statements  of  Lieut. -Col. 
Cooke  himself  and  all  of  his  witnesses  but  one,  also  of  Lieut.-Col. 
Cole,  Capt.  Cole  and  Capt.  Motherwell,  that  Lieut.-Col.  Cooke  was 
not  ordered  to  parade  his  regiment,  but  he  was  desired  to  parade 
his  men,  who  being  present  in  uniform  at  the  Drill  Hall,  were  there- 
by, for  the  time  being,  under  the  Army  Act  (Canadian  Militia  Act, 
Sec.  82  [1]).  It  should  be  noted  in  this  connection  that  there  is  a 
very  wide  distinction  between  ordering  a  parade  of  a  regiment  as 
an  entire  unit  and  desiring  that  men  actually  and  voluntarily  pre- 
sent in  uniform  at  their  accustomed  place  of  parade  should  be 
assembled. 

3.  Lieut.-Col.  Cooke  was  not  "  entitled  "  to  any  such  information 
as  he  claims.  The  exigencies  of  the  service  may,  and  frequently 
do,  necessitate  the  command  of  a  corps  or  district  being  temporarily 
changed  at  any  moment,  but  it  is  not  the  custom  to  notify  in  orders 
any  changes  of  command  except  such  as  are  of  a  more  or  less  per- 
manent nature.  Lieut.-Col.  Cole  is,  and  for  some  years  has  been 
the  Senior  Officer  of  the  Garrison  of  Montreal,  and  therefore  would, 
as  a  matter  of  course,  be  in  command  of  any  body  of  troops 
assembled  in  uniform,  unless  the  D.O.C.  was  personally  present  on 
the  parade.       Consequently  he  was  a  Superior  Officer  authorized  to 
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issue  a  command,  within  the  meaning  of  Section  9  of  the  Army  Act, 
and  as  such  he  was  entitled  to  be  obeyed. 

4.  This  contention  is  as  absurd  as  No.  3.  There  is  no  recog- 
nized obligation  whatever  on  the  commander  of  a  corps  or  district 
to  communicate  his  movements  to  his  subordinates.  In  the  absence 
of  a  D.O.C.  the  Senior  Officer  on  the  spot  assumes  command  as  a 
right,  and  is  responsible  to  his  superiors  only  for  the  orders  he 
issues,  and  not  to  his  subordinates.  If  the  latter  feel  aggrieved  at 
such  orders,  they  must  nevertheless  obey  them,  and  they  can  obtain 
redress  in  the  manner  prescribed  in  Sec.  42  of  the  Army  Act. 

5.  This  contention  proceeds  from  ignorance  of  what  constitutes 
a  lawful  military  order.  Lt.-Col.  Cooke  did  receive  such  an  order 
from  his  superior  officer,  given  in  the  usual  manner,  and  he  did  not 
obey  it.  The  argument  that  the  subordinate  can  dictate  to  his 
superior  the  conditions  under  which  he  will  consent  to  obey  his 
order  is  inadmissible  in  military  law,  or  by  the  usage  and  custom 
of  the  service. 

6.  "  To  conclude,"  in  the  sense  used  by  Lt.-Col.  Cooke,  is  simply 
to  form  a  personal  opinion  arrived  at  by  inference,  and  while  every 
man  has  a  "right"  to  his  own  opinion,  yet  if  his  "conclusion" 
leads  him  to  do  a  wrongful  act,  he  is  not  thereby  absolved  from  the 
consequences.  In  such  a  case  it  is  necessary  to  show  (a)  that  the 
conclusion  had  been  arrived  at  upon  the  best  obtainable  premises, 
and  (b)  that  before  taking  any  action  every  reasonable  precaution 
had  been  taken  to  verify  the  "  conclusion." 

Had  Lt.-Col.  Cooke  asked  the  simple  question,  whether  Lt.-Col. 
Cole  was  aware  of  the  arrangement  with  the  D.O.C,  he  would  have 
found  that  his  "  conclusion "  was  erroneous,  and  this  most  dis- 
creditable incident  would  have  been  avoided. 

That  he  did  not  do  so  was  a  very  serious  error  of  judgment  on 
Lt.-Col.  Cooke's  part,  and  on  him  must  rest  the  blame  for  the 
result 


THE  LAW  AS  TO  MILITARY  OBEDIENCE. 

The  law  as  to  obedience  to  the  lawful  command  of  a  superior 
officer,  acting  in  the  execution  of  his  office,  is  very  fully  dealt  with 
in  Cap.  3,  paras.  10  and  11  of  the  Manual  of  Military  Law.  It  is 
there  prescribed  that  so  long  as  the  orders  of  the  superior  are 
not  obviously  and  decidedly  in  opposition  to  the  law  of  the  land, 
or  to  the  well-known  and  established  customs  of  the  army,  so  long 
must  they  meet  prompt,  immediate  and  unhesitating  obedience. 
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Given  that  an  order  is  not  an  absolutely  unlawful  one,  it  has 
been  ruled  by  the  most  eminent  jurists,  that:  — 

"  A  subordinate  officer  must  not  judge  of  the  danger,  propriety, 
"  expediency,  or  consequences  of  the  order  he  receives — he  must 
"  obey — nothing  can  excuse  him  but  physical  impossibility." 

(Lords  Justices  Mansfield  and  Loughborough  in  the  Exchequer 
Court,  Sutton  vs.  Johnstone,  on  appeal.) 

The  above  decision  has  never  been  reversed  nor  questioned. 

(Signed)         R.    H.    O'GRADY   HALY, 
Major  General  Commanding  Canadian  Militia. 
Ottawa,  9th  March,  1901. 
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FEOM    THE    GENERAL   OFFICER   COMMANDING   TO 
THE  DEPUTY  MINISTER  OF  MILITIA. 

This  forms  part  of  the  Record  which  was  not  admitted  as  evidence  in 
the  Civil  Courts. 

Deputy  Minister  of  Militia  and  Defence  — 

I  consider  that  Lt-Colonel  Cole  should  be  relieved  from  respon- 
sibility in  any  civil  action  taken  in  this  matter,  because  he  was  in 
the  exercise  of  his  legitimate  power  as  the  "  Superior  Officer,"  who 
has  the  right  to  place  any  officer  under  arrest  who  is  charged  with 
the  commission  of  an  "offence"  (Army  Act,  Sec.  45  (1)).  Lt- 
Colonel  Cole  did  his  duty  to  the  best  of  his  judgment  and  in  per- 
fect good  faith,  and  should  be  supported. 

(Signed)         R.    H.    O'GRADY   HALY, 

Major  General  Commanding  Canadian  Militia. 

Ottawa,  11th  January,  1901. 
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ORDER-IN-COUNCIL. 

APPROVED  BY  HIS  EXCELLENCY  THE  GOVERNOR— GENERAL 
ON  THE  13th  JUNE,  1901. 


On  a  report  dated  7th  May,  1901,  from  the  Minister  of  Militia 
and  Defence,  submitting  that  on  the  evening  of  the  26th  October, 
1900,  a  voluntary  parade  of  the  Montreal  Regiments  was  announced 
in  case  some  more  men  should  be  required  for  the  Valleyfield 
troubles. 

The  Minister  states  that  Lieut-Col.  Frederick  Minden  Cole,  com- 
manding 2nd  Regiment  Canadian  Artillery,  as  Senior  Officer  pre- 
sent and  in  uniform,  took  charge  of  the  troops  then  assembled  in 
the  Drill  Hall,  Montreal.  He  sent  orders  to  Lieutenant-Colonel 
Joseph  Cooke,  commanding  1st  Regiment  Prince  of  Wales,  to  parade 
his  men,  but  that  officer  replied  that  he  had  not  ordered  a  parade 
of  his  regiment,  and  declined  to  comply  with  the  order  received. 
He  was  then  placed  under  arrest  by  order  of  Lieut.-Colonel  Cole. 

The  Minister  further  states  that  a  decision  was  given  by  the 
Major-General  Commanding  the  Liiitia  on  the  7th  Novembsr,  1900, 
in  which  the  circumstances  were  carefully  reviewed. 

The  Minister  having  carefully  considered  the  facts,  recommends 
that  the  above  mentioned  decision  of  the  Major-General  be  con- 
firmed. 

The  Minister  is  of  the  opinion  that  the  action  of  Lieutenant- 
Colonel  Cole  in  placing  Lieutenant-Colonel  Cooke  under  arrest  was 
hasty  under  the  circumstances,  and  he  is  further  of  the  opinion 
that  had  Lieutenant-Colonel  Cooke  explained  to  Lieutenant-Colonel 
Cole  his  understanding  with  the  District  Officer  Commanding,  re- 
lieving him  from  parading  his  regiment,  this  regrettable  incident 
would  not  have  occurred. 

The  Committee  submit  the  foregoing  for  His  Excellency's  ap- 
proval. 

(Signed)         JOHN  J.  McGEE, 

Clerk  of  the  Council. 
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JUDGMENT  RENDERED  IN  THE  SUPERIOR  COURT, 

MONTREAL,  BY  THE  HON.  JUDGE  LANGELIER, 

JUNE  18th,  1902. 

La  Cour,  ayant  entendu  les  parties  par  leurs  avocats  et  les 
temoins,  cour  tenante,  sur  le  merite  de  la  presente  cause,  apres 
avoir  examine  la  procedure,  les  pieces  produites,  dument  considere 
la  preuve  et  delibere  ; 

Attendu  que  le  Demandeur  poursuit  le  Defendeur  en  dommages 
pour  $1,000,  a  raison  de  ce  que  le  26  octobre  1900,  a  Montreal,  il 
l'aurait  illegalement  mis  aux  arrets,  comme  lieutenant-colonel, 
commandant  le  premier  regiment  des  Prince  of  Wales  Rifles,  et 
aussi  de  ce  qu'il  aurait  fait  publier  dans  le  Star  et  la  Gazette  des 
articles  parlant  de  la  dite  mise  aux  arrets,  d'une  maniere  diffama- 
toire  pour  le  Demandeur  ; 

Attendu  que  le  Defendeur  nie  qu'il  ait  fait  publier  les  dits 
articles  dans  le  Star  et  la  Gazette,  plaide  qu'il  avait,  lorsqu'il  l'a  fait, 
droit  de  mettre  le  Demandeur  aux  arrets  parce  que  'le  Demandeur 
avait  desobei  a  un  commandement  legal  qu'il  lui  avait  donne,  et  que 
Taction  du  Defendeur  ayant  ete  approuve  par  le  Commandant  de  la 
Milice,  auquel  le  Demandeur  en  avait  appele,  puis  par  le  Gouver- 
neur-General  en  Conseil,  auquel  le  Demandeur  en  avait  appele  de 
la  decision  du  Commandant  de  la  Milice,  le  Demandeur  n'a  aucun 
recours  devant  les  tribunaux  civils  a  raison  de  la  dite  mise  aux 
arret3  ; 

Considerant  que  les  faits  suivants  ont  ete  etablis  dans  la  cause  : 
Une  greve  avait  eclate  a  Valleyfield  et  avait  ete  suivie  d'une  emeute. 
Le  maire  de  la  ville  avait  demande  l'aide  de  l'autorite  militaire  et 
s'etait  adresse  pour  cela  au  Colonel  Roy,  commandant  du  district 
militaire  de  Montreal,  lequel  comprend  Valleyfield.  Le  Colonel  Roy 
ayant  choisi  les  troupes  qui  devaient  etre  envoyees  a  Valleyfield, 
avait  decide  de  les  commander  lui-meme.  Ceci  etait  le  25  octobre 
1900.  Le  lendemain  26  octobre,  le  Demandeur  alia  trouver  le  Colo- 
nel Roy  et  se  plaignit  que  son  regiment  n'avait  pas  ete  choisi.  Le 
Colonel  Roy  lui  donna  une  explication  qu'il  trouva  satisfaisante, 
puis  lui  dit  qu'il  desirait  qu'il  y  eut  le  soir  a  la  salle  d'exercice  une 
parade  volontaire  de  tous  les  corps  de  milice  afin  qu'il  sut  combien 
de  troupes  il  pourrait,  au  besoin,  envoyer  a  Valleyfield.  Le  Deman- 
deur lui  dit  que  ses  hommes  seraient  prets  a  parader  si  le  Colonel 
ordonnait  une  parade  reguliere,  mais  qu'il  n'aimerait  pas  a  faire  une 
parade  volontaire,  parce  que  comme  ils  en  avaient  deja  fait  une  et 
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n'avaient  pas  ete  appeles  au  service,  des  soldats  d'autres  regiments 
s'etaient  moques  d'eux,  en  disant  qu'ils  etaient  bons  pour  la  parade 
et  non  pour  le  service.  Le  Colonel  Roy  dit  qu'il  ne  pouvait  ordon- 
ner  une  parade  reguliere  parce  qu'alors  il  faudrait  payer  les  hom- 
ines, et  qu'il  n'avait  pas  d'argent  pour  le  faire.  Finalement,  il  fut 
entendu  entre  le  Colonel  Roy  et  le  Demandeur  que  le  regiment  de 
celui-ci  ne  paraderait  pas. 

Avant  de  partir  pour  Valleyfleld,  le  Colonel  Roy  invita  le  Defen- 
deur  comme  le  plus  ancien  officier  qui  devait  etre  present  a  la 
parade  volontaire,  d'en  prendre  le  commandement. 

L'ordre  de  parader  le  soir  du  26,  donne  a  tous  les  corps  de  volon- 
taires  de  Montreal,  a  l'exception  de  celui  du  Demandeur,  avait  cause 
une  certaine  excitation  dans  la  ville,  et  le  soir  le  Star  annonga  qu'il 
y  aurait  une  parade  de  tous  les  volontaires  de  Montreal.  Un  bon 
nombre  d'omciers  et  une  centaine  de  soldats  du  regiment  du  Deman- 
deur, bien  que  n'ayant  pas  recu  d'ordre  de  parader,  s'etaient  mis  en 
uniforme,  et  s'etaient  rendus  au  manege  militaire.  Le  Demandeur 
qui  avait  assiste  a  une  premiere  reunion  electorate  dans  l'interet  de 
la  candidature  de  M.  Bickerdike,  etant  sorti  pour  se  rendre  a  une 
autre  apergut  quelques-uns  de  ses  soldats  en  uniforme.  Craignant, 
avec  raison,  qu'il  n'y  eiit  un  malentendu,  il  se  rendit  au  manege, 
pour  dire  au  sergent  en  charge  de  l'arsenal  d'avertir  ceux  de  ses 
soldats  qui  viendraient  la  qu'il  n'y  avait  pas  de  parade  de  leur  regi- 
ment ce  soir-la  ; 

Pendant  que  le  Demandeur  etait  a  causer  avec  plusieurs  officiers 
de  son  regiment,  dans  une  chambre  privee,  le  Capitaine  Cole,  frere 
du  Defendeur,  et  qui  agissait  comme  son  adjudant,  entra,  et  saluant 
le  Demandeur  il  lui  dit  que  le  Defendeur  voulait  qu'il  fit  parader 
son  regiment.  Le  Demandeur  repondit  que  son  regiment  n'avait 
regu  aucun  ordre  de  parader,  et  que  ceux  de  ses  officiers  et  de  ses 
soldats  qui  etaient  en  uniforme  l'etaient  sans  ordre.  II  ajouta  que 
si  le  Defendeur  agissant  comme  Commandant  interim,  lui  ordonnait 
de  faire  parader  son  regiment,  il  le  ferait  de  suite,  mais  qu'alors  ses 
hommes  s'attendaient  a  etre  payes  ; 

Le  Defendeur  n'avait  pas  fait  donner  cet  ordre  au  Demandeur  en 
particulier,  mais  aux  commandants  de  tous  les  corps  qui  etaient  la. 

Le  Capitaine  Cole  rapporta  au  Defendeur  que  le  Demandeur 
avait  repondu  d'abord  qu'il  n'avait  pas  commande  a  ses  hommes  de 
parader,  puis  qu'il  leur  avait  dit  de  s'en  aller  et  que  la  plupart 
etaient  partis.     (Rapport  du  Defendeur  au  Colonel  Roy). 

En  recevant  cette  reponse,  le  Defendeur  telephona  au  Major  Hib- 
bard,  qui  etait  reconnu  comme  un  officier  ayant  des  connaissances 
speciales  de  la  loi  militaire,  lui  disant  qu'un  officier  qu'il  ne  nom- 
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mait  pas,  venait  de  lui  desobeir,  et  lui  demandant  ce  qu'il  devait 
faire.  Le  Major  Hibbard  lui  repondit  qu'il  ferait  bien  de  repeter  a 
cet  effet  l'ordre  deja  donne,  mais  que  si  cet  officier  persistait  a  deso- 
beir, il  devait  le  mettre  aux  arrets. 

Le  Defendeur  consulta  aussi  le  Lieutenant-Colonel  MacLean,  qui 
lui  donna  les  memes  conseils  que  le  Major  Hibbard. 

C'est  apres  cela  qu'il  envoya  le  Capitaine  Motherwell  renouveler 
au  Demandeur  l'ordre  qu'il  lui  avait  deja  donne.  Le  Demandeur 
fit  la  meme  reponse  qu'il  avait  faite  au  Capitaine  Cole.  Le  Capi- 
taine Motherwell  lui  ayant  rapporte  cette  reponse,  le  Defendeur  le 
renvoya  dire  au  Demandeur  qu'il  devait  se  considerer  comme  aux 
arrets  et  remettre  le  commandement  de  ses  hommes  a  son  officier  le 
plus  eleve  en  grade. 

Le  Demandeur  en  appela  de  Facte  du  Defendeur  au  General 
O'Grady-Haly,  lequel  le  releva  des  arrets  parce  qu'il  avait  des 
doutes  sur  la  legalite  de  ce  qu'avait  fait  le  Defendeur,  et  ajouta  qu'il 
aurait  agi  plus  en  conformity  a  la  pratique  suivie  en  pareil  cas  en  se 
contentant  de  rapporter  a  l'autorite  ce  qui  s'etait  passe,  mais  blama 
la  conduite  du  Demandeur  au  point  de  vue  purement  militaire  ; 

Le  Demandeur  s'adressa  alors  au  Gouverneur-General  en  Con- 
seil,  pour  faire  reviser  la  decision  du  General.  Le  Gouverneur- 
General  en  Conseil  confirma  cette  decision,  mais  blama  la  conduite 
du  Defendeur,  dont  if  qualifia  de  hasty  l'acte  de  mettre  le  Demandeur 
aux  arrets. 

Considerant  que  le  Star  et  la  Gazette  du  lendemain  publierent 
des  articles  racontant  d'une  maniere  defavorable  au  Demandeur  sa 
mise  aux  arrets,  et  qu'il  n'y  a  pas  de  doute  que  celle-ci  dans  les  cir- 
constances  ou  elle  a  eu  lieu,  a  blesse  le  Demandeur  et  l'a  ravale" 
dans  l'estime  publique  ; 

Considerant  que  plus  tard,  lorsque  le  General  O'Grady-Haly  etit 
rendu  sa  decision  le  Star  publia  un  article  disant  que  le  general 
avait  complement  approuve  ce  qu'avait  fait  le  Defendeur,  et  avait 
vivement  censure  le  Demandeur  ; 

Considerant  que  les  dits  articles  du  Star  et  de  la  Gazette  Staient 
incontestablement  propres  a  augmenter  l'humiliation  du  Deman- 
deur, mais  que  le  Defendeur  n'en  a  pas  suggere  la  publication,  non 
plus  qu'il  n'a  fourni  aux  dits  journaux  les  renseignements  sur  les- 
quels  ils  ont  ete  publies,  et  que  partant  le  Demandeur  ne  peut  obte- 
nir  de  dommages  du  Defendeur  a  raison  de  la  publication  des  dits 
articles  ; 

Considerant  qu'a  la  difference  de  ceux  qui  appartiennent  a  l'ar- 
mee  reguliere  et  auxquels  leurs  superieurs  peuvent  en  tout  temps 
donner  des  ordres  auxquels  ils  sont  obliges  d'obeir,  si  ces  choses  se 
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rapportent  a  des  choses  militaires  et  ne  sont  pas  evidemment  ille- 
gaux,  ceux  qui  appartiennent  a  la  milice  volontaire  ne  sont  soumis  a 
la  loi  et  aux  reglement  militaires,  et  obliges  d'obeir  aux  ordres  de 
leurs  superieurs  que  lorsqu'ils  sont  appeles  a  faire  le  service  actif, 
pendant  leurs  exercices  annuels,  auxquels  la  loi  pourvoit,  pendant 
les  exercices  et  les  parades  des  corps  auxquels  ils  appartiennent, 
s'ils  y  assistent  dans  leurs  rangs  ou  comme  spectateurs,  lorsqu'ils 
s'y  rendent  ou  en  reviennent,  enfin  toutes  les  fois  qu'ils  sont  en  uni- 
forme  (S.  R.  C.  C.  41,  Sect.  82)  ; 

Considerant  qu'en  dehors  des  cas  ainsi  enumeres,  les  membres 
des  divers  corps  de  milice  volontaire  ne  sont  plus  que  des  citoyens, 
et  que  leurs  superieurs  dans  les  dits  corps  n'ont  pas  plus  de  droit  de 
leur  donner  des  ordres,  ni  de  les  punir  pour  ne  pas  y  avoir  obei, 
qu'ils  ne  Font  quant  aux  autres  citoyens  ; 

Considerant  que  dans  l'occasion  en  question,  le  Demandeur  n'a- 
vait  pas  ete  appele  au  service  actif,  que  son  regiment  n'etait  pas 
occupe  a  ses  exercices  annuels,  ni  a  aucun  autre  exercice  ou  parade 
qu'il  n'assistait  pas  comme  spectateur  a  une  parade  ou  a  un  exercice 
de  son  regiment,  ou  d'aucun  autre  corps  militaire,  qu'il  n'allait  pas  a 
telle  parade  ou  exercice  et  n'en  revenait  pas,  et  qu'il  n'etait  pas  en 
uniformo  ; 

Considerant  que  lui  seul  pouvait  ordonner  une  parade  ou  un  ex- 
ercice volontaire  de  son  regiment  (sect.  66)  et  que  non  seulement 
il  n'en  avait  pas  ordonne,  mais  qu'il  avait  decide  qu'il  n'y  en  aurait 
pas  et  que  sa  decision  avait  obtenu  l'assentiment  du  Colonel  Roy  ; 

Considerant  que  le  Colonel  Roy  commandant  du  district  militaire 
auquel  appartient  le  regiment  du  Demandeur  aurait  pu  appeler  le 
dit  regiment  en  service  (sect  34)  mais  avait  refuse  de  le  faire,  parce 
qu'il  savait  qu'alors  ceux  qui  en  formaient  partie  auraient  eu  droit 
d'etre  payes  (sect.  81)  et  qu'il  n'avait  pas  d'argent  pour  les  payer  ; 

Considerant  que,  sans  doute,  le  Defendeur  avait,  dans  la  dite  oc- 
casion, comme  plus  ancien  lieutenant-colonel,  le  commandement  de 
tous  les  membres  des  corps  qui  paradaient  volontairement  (sect.  49) 
mais  n'avait  aucune  autorite  sur  le  Demandeur,  et  que  le  Deman- 
deur n'etait  pas  oblige  d'obeir  a  l'ordre  qu'il  lui  a  donne  de  faire 
parader  son  regiment,  et  qu'en  le  mettant  aux  arrets  et  en  le  pri- 
vant  du  commandement  de  son  dit  regiment,  il  lui  a  illegalement 
inflige  une  punition  a  laquelle  les  circonstances  donnalent  un  carac- 
tere  particulier  de  gravite  ; 

Considerant  que  le  Defendeur  admet  dans  son  rapport  au  Colonel 
Roy,  qu'il  a  ete  informe  par  le  Capitaine  Cole,  que  le  Demandeur 
avait  repondu  que  ses  hommes  ne  paradaient  point  ce  soir-la  et 
qu'il  les  avait  renvoyes,  et  que  partant  il  savait  ou  devait  savoir, 
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que  le  Demandeur  n'etait  la  que  comme  simple  citoyen,  et  qu'il  n'a- 
vait  droit  de  lui  donrier  aucun  ordre  ; 

Considerant  qu'en  agissant  comme  il  l'a  fait,  le  Defendeur  s'est 
rendu  responsable  en  dommages  envers  le  Demandeur  ; 

Considerant,  d'un  autre  cote,  que  le  Demandeur  ne  pretend  pas 
avoir  souffert  de  dommages  reels  par  suite  de  la  dite  mise  aux 
arrets  ; 

Considerant  que  l'avocat  du  Demandeur  a  declare  a  l'audience 
que  c'etait  moins  de  l'argent  qu'il  voulait  obtenir  du  Defendeur 
qu'une  reparation  d'honneur  ; 

Considerant  que  dans  ces  circonstances,  la  condamnation  du  De- 
fendeur a  une  somme  peu  elevee  de  dommages  et  aux  depens  sera 
uno  reparation  d'honneur  sumsante  ; 

Condamne  le  Defendeur  a  payer  au  Demandeur  la  somme  de 
$100,  avec  les  depens  de  Taction  telle  qu'intentee,  distraits  aux  avo- 
cats  du  Demandeur. 
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JUDGMENT  EENDEEED    BY  THE   COUET  OF  KING'S 
BENCH,  IN  APPEAL,  JANUAEY  22nd,  1903. 

Present :  Chief  Justice  Sir  Alexandre  Lacoste,  and  Justices 
Bosse,  Blanchet,  Wurtele  and  Ouimet. 

Ouimet,  J. — Both  parties  in  this  case  are  distinguished  officers  of 
the  active  Militia  of  Canada.  They  are  of  the  same  rank,  Lieu- 
tenant-Colonels; Lieutenant-Colonel  Cole's  commission  being 
anterior  by  about  two  years.  At  the  time  of  the  occurrence,  Lieut.- 
Col.  Cole  was  the  commanding  officer  of  the  Montreal  Garrison  Artil- 
lery, and  Lieut.-Col.  Cooke  was  in  command  of  the  First  Prince  of 
Wales  Regiment  of  Fusiliers. 

This  was  an  action  by  which  Lieut.-Col.  Cooke,  the  respondent, 
sought  to  recover  damages  from  Lieut.-Col.  Cole,  the  appellant,  who, 
the  respondent  alleged,  without  authority,  unlawfully  and  mali- 
ciously had  put  him  under  arrest,  thereby  submitting  him  to  un- 
merited humiliation  and  injury. 

Appellant  pleaded  that  in  thus  putting  respondent  under  arrest 
he  had  done  so  in  the  lawful  and  proper  exercise  of  the  authority 
conferred  upon  him  by  the  military  law  in  force  in  this  country. 

The  court  below,  after  hearing  the  parties  and  their  witnesses, 
maintained  respondent's  action  and  condemned  appellant  to  pay 
respondent  one  hundred  dollars  damages  and  costs  of  action.  Thia 
judgment  is  now  before  us  for  review. 

The  facts  in  this  case,  as  they  appear  from  the  proceedings  and 
evidence  of  record,  are  the  following:  — 

On  the  25th  of  October,  1900,  the  military  authorities  of  this  dis- 
trict were  requested  by  the  Mayor  of  Valleyfield  to  send  to  Valley- 
field  some  Militia  in  order  to  assist  the  local  authorities  in  quelling 
disturbances  occasioned  by  a  strike  of  the  cotton  mill  employees. 
The  same  evening  some  three  hundred  men  were  sent  out.  The 
next  morning,  on  the  26th,  Lieut.-Col.  Cooke,  the  respondent,  called 
upon  Lieut.-Col.  Roy,  the  D.O.C.,  and  complained  that  the  regiment 
under  his  command,  the  First  Prince  of  Wales  Regiment  of  Fusiliers, 
had  not  been  called  out  for  active  service  for  the  occasion.  The 
D.O.C.  explained  that  he  was  going  out  to  Valleyfield  in  the  after- 
noon, and  if  reinforcements  were  needed  the  Prince  of  Wales  Regi- 
ment would  be  called  out.  In  the  meantime,  he,  the  D.O.C,  would 
call  a  voluntary  parade  of  the  various  corps  remaining  in  the  city, 
and   he  would  telephone  his  orders  in  the  evening.       Respondent 
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answered  that  his  men  were  dissatisfied,  and  that  it  would  be  in- 
advisable for  him  to  call  a  voluntary  parade,  but  he  would  await 
until  they  were  ordered  out  for  a  regular  parade,  meaning  active 
service  and  pay  therefor.  The  D.O.C.  agreed  to  this,  and  told 
respondent  that  he  need  not  call  out  his  men  for  the  voluntary 
parade.  The  D.O.C.  then  sent  out  a  request  to  the  other  command- 
ing officers  to  call  a  voluntary  parade  of  their  respective  corps  in 
the  evening,  so  that  they  might  be  in  readiness  for  active  service, 
if  needed,  excepting  the  Prince  of  Wales  Regiment,  as  agreed  with 
Col.  Cooke. 

Early  in  the  afternoon  Col.  Roy  was  at  the  railway  station  and 
about  to  leave  for  Valleyfield,  when  Lieut.-Col.  Cole,  who  had  just 
arrived  in  the  city,  reported  to  him"  by  telephone.  Col.  Roy  told  him 
that  he  had  called  a  voluntary  parade  of  the  various  corps  of  the 
garrison  for  the  evening,  and  requested  him,  as  Senior  Commanding 
Officer  present,  to  take  command  of  the  parade,  and  wait  for  further 
orders,  such  orders  to  be  communicated  to  him  by  telephone  from 
Valleyfield. 

The  news  that  a  parade  of  all  the  active  militia  in  the  city  had 
been  called  by  the  D.O.C.  was  published  in  the  afternoon  papers, 
and  in  the  evening  a  number  of  volunteers,  officers  and  men  were 
present  in  the  Drill  Hall,  and  amongst  them  a  certain  number, 
about  fifty,  of  the  First  Prince  of  Wales  Regiment  of  Fusiliers. 

Lieut.-Col.  Cooke  tells  us,  in  his  evidence,  that,  happening  to 
pass  by  the  Drill  Hall,  he  noticed  that  some  of  his  men  were  there 
in  uniform,  and  as  he  had  given  no  orders  for  a  parade  that  even- 
ing, he  thought  that  he  would  go  in  and  tell  these  men  that  they 
were  there  without  orders,  and  requested  them  to  go  home  and  take 
off  their  uniform.  He,  therefore,  went  in  and  told  his  armoury 
sergeant,  who  was  present,  to  order  the  men  to  go  home.  He  then 
went  up  to  the  regiment's  quarters,  and  found  there  half  a  dozen 
of  his  officers  in  uniform.  While  they  were  talking  together,  the 
respondent  being  in  civilian  clothes,  Capt.  Cole,  the  adjutant  of  the 
Garrison  Artillery,  of  which  Col.  Cole  has  the  command,  came  in 
uniform  and,  addressing  himself  to  respondent,  he  told  him  that 
Col.  Cole  requested  him  to  parade  his  men  in  their  quarters  and 
await  further  orders.  Col.  Cooke  answered  him  that  his  corps  was 
not  on  parade  that  evening,  and  that  he  had  ordered  those  of  his  men 
that  were  present  to  go  home,  as  they  were  there  without  orders. 
Capt.  Cole  was  going  out  to  report  when  Col.  Cooke  called  him  back 
and  explained  to  him  that  he  had  ordered  no  parade  of  his  regi- 
ment, but  if  Col.  Cole  was  acting  as  D.O.C,  and  would  give  him  an 
ordsr  to  call  out    his  men,  he    wovild    at  once    do  so;   but  then,  he 
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rdded.  it  would  be  a  regular  parade,  and  the  men  would  expect  to 
be  paid.  This  being  reported  to  Col.  Cole,  he  telephoned  at  once 
to  Major  Hibbard.  who  is  senior  major  of  the  Garrison  Artillery, 
and  also  a  lawyer,  telling  him  that  he  had  sent  word  to  the  officers 
co-  man  ing  the  different  units  to  parade  their  men,  and  that  one 
of  them  refused  to  do  so,  and  he  asked  him  what  he  considered  was 
his  duty  under  the  circumstances.  (Col.  Cole's  evidence,  p.  37,  of 
Appellant's  Appendix.)  Major  Hibbard  answered  him  that  he  had 
no  option  but  to  put  him  under  arrest;  at  the  same  time  he  would 
advise  him  not  to  do  it  without  giving  him  another  opportunity  to 
obey  the  order. 

Then  Col.  Cole  sent  back  Capt.  Motherwell,  another  of  his 
officers,  with  instructions  to  repeat  the  order  to  Col.  Cooke.  Col. 
Cooke  gave  Capt.  Motherwell  the  same  answer  that  he  had  given 
to  Capt.  Cole,  viz.:  that  his  corps  had  not  been  called  out  for  a 
voluntary  parade  that  evening;  but  if  Col.  Cole  was  acting  as  D.O.C. 
and  wuld  give  him  an  order  -to  call  his  men  for  a  regular  parade, 
he  would  call  them  out  at  once,  but  then  they  would  expect  to  be 
paid. 

Col.  Cole,  not  being  satisfied  with  that  answer,  sent  back  Capt. 
Motherwell  to  inform  Col.  Cooke  that  he  ordered  him  under  arrest, 
with  the  request  to  hand  over  the  command  of  his  regiment  to  his 
senior  officer.  That  Col.  Cooke  declined  to  do,  and  said  that  Col. 
Cole  could  do  as  he  pleased  about  it.  Nothing  more  took  place  that 
evening.  A  few  minutes  afterwards,  the  D.O.C.  telephoned  from 
Valleyfield  to  Col.  Cole  that  no  more  troops  were  needed  there,  to 
dismiss  the  men — which  was  done. 

The  next  day  Col.  Cole  reported  the  whole  occurrence  to  the 
D.O.C,  who  in  turn  transmitted  the  report  to  the  general  officer 
commanding  the  militia  at  headquarters  in  Ottawa.  On  the  7th 
November  following,  nearly  nine  months  later,*  the  G.O.C.,  after 
careful  consideration  of  the  case,  made  his  report,  a  copy  of  which 
was  sent  to  the  D.O.C.  to  be  communicated  to  both  parties,  and  is 
now  fyled  of  record  in  this  case.  The  second  section  reads: 
"  Dealing,  first,  with  the  legal  phase,  there  is  in  my  mind  a  doubt 
whether  Lieut-Col.  J.  P.  Cooke  was,  at  the  time  the  incident  took 
place,  acting  in  a  capacity  which  could  strictly  bring  him  within 
the  terms  of  section  82  of  the  Militia  Act,  and  render  him  liable  to 


*  This  is  not  correct.  Col.  Cole's  report  is  dated  27th  October, 
the  D.O.C.  reported  to  Ottawa  on  the  5th  November,  and  the  G.O.C.'s 
report  is  dated  7th  November,  all  within  12  days. 
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trial  by  general  Court  Martial  under  section  9  of  the  Army  Act.  1 
consequently  gave  him  the  benefit  of  the  doubt,  and  direct  that  he 
be  released  from  arrest."  Then  the  report  goes  on  at  great  length, 
blaming  Col.  Cooke  for  not  apprising  Col.  Cole  that  his  regiment 
had  been  exempted  from  parade  on  the  evening  of  the  26th  October 
previous,  and  finding  that  the  whole  regrettable  occurrence  was  due 
to  the  fact  that  Col.  Cole  having  not  been  informed  by  the  D.O.C. 
of  that  exemption,  acted  in  ignorance  of  the  fact.  The  report  winds 
up  by  the  following,  sec.  7th:  "  I  must,  with  regret,  record  my  entire 
disapproval  of  Lieut.-Col.  Cooke's  action  in  this  matter,  which  I 
consider  to  have  been  most  improper  in  his  position  as  command- 
ing officer  and,  as  setting  an  example  of  insubordination  most  detri- 
mental to  the  discipline  of  the  regiment  under  his  command."  Col. 
Cooke,  not  being  satisfied  with  that  judgment,  appealed  to  the 
Minister  of  Militia,  and  asked  for  further  consideration  of  the  case, 
and  eventually  for  a  court  of  enquiry.  The  Minister  of  Militia  then 
finally  disposed  of  the  whole  matter  in  a  report  to  the  Governor-in- 
Council,  which  is  dated  7th  May,  1901,  and  was  duly  approved,  as 
appears  by  a  minute  of  council  of  that  date. 

The  main  part  of  the  Minister's  report  reads  as  follows:  — 

"  The  Minister  further  states  that  a  decision  was  given  by  Major- 
General  Commanding  the  Militia  on  7th  November,  1900,  in  which 
the  circumstances  were  carefully  reviewed. 

"  The  Minister,  having  carefully  considered  the  facts,  recom- 
mends that  the  above-mentioned  decision  of  the  Major-General  be 
confirmed. 

"  The  Minister  is  of  opinion  that  the  action  of  Lieutenant-Colonel 
Cole  in  placing  Lieut.-Col.  Cooke  under  arrest  was  hasty  under  the 
circumstances;  and  he  is  further  of  opinion  that  had  Lieut-Col. 
Cooke  explained  to  Lieut.-Col.  Cole  his  understanding  with  the 
D.O.C,  relieving  him  from  parading  his  regiment,  the  regrettable 
incident  would  not  have  occurred." 

The  Governor-General-in-Council  confirms  what  I  shall  call,  in 
legal  parlance,  the  dispositif  of  the  G.O.C.'s  report,  which  is  the  part 
recited  above,  in  which  he  finds  that,  being  in  doubt  from  his  read- 
ing of  the  law  as  to  whether  Col.  Cooke  was  at  the  time  of  the 
occurrence  under  the  jurisdiction  or  command  of  Lieut.-Col.  Cole, 
he,  therefore,  released  him  from  arrest.  Lieut.-Col.  Cole,  adds  the 
Minister's  report,  was  hasty  in  his  action,  and  it  is  to  be  regretted 
that  Lieut.-Col.  Cooke  did  not  think  of  mentioning  to  him  his  under- 
standing with  the  D.O.C.  This  put  an  end  to  the  military  dispute 
between  the  contending  parties  after  over  a  year's  struggle.* 

*  Not  correct.  .  Order-in-Council  is  dated  13th  June,  1901— less 
than  eight  months  after  the  arrest. 
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The  appellant  first  submits  that  the  decision  of  the  Governor-in- 
Council  should  be  final,  and  should  settle  all  disputes  between  both 
the  parties  concerned,  the  present  action  included.  In  other  words, 
he  pleads  that  such  a  decision  is  a  bar  to  respondent's  action. 

As  far  as  the  military  standing  of  both  appellant  and  respondent 
is  concerned,  this  adjudication  by  the  Governor-General-in-Council 
is  certainly  final.  It  is  the  last  tribunal  in  the  country  to  whom 
either  could  appeal  as  militiamen.  As  regards  that  part  of  the 
case,  it  may  be  remarked,  and  it  is  most  unfortunate  that  even  from 
a  military  point  of  view  this  adjudication,  both  by  the  G.O.C.  and 
the  Minister  of  Militia,  does  not  decide  at  all  the  question  submitted 
to  them,  that  is,  whether  on  the  evening  in  question  the  respondent 
as  a  volunteer  officer  of  the  militia  was  guilty  of  disobeying  an  order 
from  his  superior  officer.  If  the  G.O.C.  could  not  say  whether 
Lieut. -Col.  Cooke  was  under  the  jurisdiction  and  authority  of  Col. 
Cole,  how  can  it  be  said  that  he  was  guilty  of  disobeying  an  order, 
a  lawful  order,  from  his  superior  officer?  In  other  words,  if  Col. 
Cole  had  no  authority  over  Col.  Cooke,  how  can  it  be  said  that  Col. 
Cooke  was  in  any  way  obliged  to  listen  to  orders  which  Col.  Cole 
had  no  authority  to  give  to  him? 

These  remarks  must  not  be  taken  as  a  reflection  upon  the 
G.O.C. 's  report,  but  simply  to  show  that  his  adjudication  is  of  no 
assistance  to  us,  even  as  an  interpretation  of  the  military  law  in 
the  case.  The  G.O.C.  only  says  that,  being  in  doubt  as  to  whether 
Lt.-Col.  Cooke  "  was  at  the  time  the  incident  took  place  acting  in 
a  capacity  which  could  strictly  bring  him  within  the  terms  of  sec- 
tion 82  of  the  Militia  Act,  and  render  him  liable  to  trial  by  general 
Court  Martial  under  section  9  of  the  Army  Act  for  disobedience,  as 
charged  by  Lt.-Col.  Cole." 

I  may  say  that  civil  courts  always  feel  averse  to  interfering  in 
matters  purely  military,  of  which  the  military  authorities  should  be 
best  judges.  In  this  case,  however,  the  question  is  not  as  to  the 
manner  in  which  an  officer  of  the  militia  has  fulfilled  a  duty  which 
he  had  to  perform  as  such.  Respondent  complains  that  when  hav- 
ing no  military  duty  imposed  upon  him  by  law  or  by  an  officer  in 
authority  over  him,  he  was  unlawfully  interfered  with  as  a  citizen 
by  another  officer  of  the  force,  and  was  put  by  him  under  arrest  for 
disobeying  an  order  which  he  had  no  authority  to  give  him.  It 
is  a  truism  to  say  that  a  member  of  the  volunteer  force,  whatever 
be  his  rank,  is  nothing  else  but  a  citizen  soldier,  viz.,  a  citizen  who 
volunteers  to  serve  as  a  soldier  of  the  King  under  the  conditions 
laid  down  in  the  Militia  Act  of  Canada.       His  Majesty,  says  s.  26 
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of  the  Act,*  may  accept  the  services  of  volunteer  corps,  and  such 
volunteer  corps  may  enter  into  articles  of  engagement  and  make 
regulations  not  inconsistent  with  this  Act.  By  this  engagement  a 
member  of  the  volunteer  force  agrees  to  submit  to  military  law,  that 
is,  the  Army  Act  and  the  King's  regulations  for  the  army,  but  only 
within  the  provisions  of  the  Act  as  specially  enacted  by  s.  82,  viz.: 
Whenever  they  are  called  out  for  active  service,  for  annual  drill  and 
training,  and  also  during  any  drill  or  parade  of  his  corps  at  which 
he  is  present  in  the  ranks  or  as  a  spectator,  and  also  when  going 
to  or  from  the  place  of  drill  or  parade  of  his  corps,  and  also  at  any 
time  while  in  the  uniform  of  his  corps.  Let  us  say,  in  short,  that 
a  volunteer  is  subject  to  military  law  when  he  is  called  out  by  the 
lawful  authority  to  do  some  military  duty  under  the  Militia  Act; 
outside  of  that  he  is  an  ordinary  citizen.  Article  206  of  the  militia 
regulations  and  orders  seems  to  confirm  this  interpretation  of  the 
law.  It  provides  that  the  permanent  staff  and  permanent  corps 
shall  be  at  all  times  subject  to  military  law.  Why?  Because  they 
are  at  all  times  on  active  service.  Nothing  is  said  as  to  volunteer 
corps.  S.  82,  I  imagine,  has  been  considered  sufficiently  explicit; 
Section  85  provides  that  when  called  out  for  active  service  the 
officers  and  men  so  called  out  shall  be  paid.  The  annual  drill  in 
camp  is  considered  as  active  service.  Section  83 — Drill  without  pay 
can  only  be  called  out  by  the  commanding  officer  of  the  corps,  sec- 
tion 66, t  and  I  see  no  other  provision  in  the  Act  giving  such  author- 
ity to  any  other  officer.  Other  sections  provide  when  and  by  whom 
volunteers  may  be  called  out  for  active  service,  but  not  for  volun- 
tary parade,  i.e.,  without  pay.  This  discretionary  power  seems  to 
be  given  to  to  the  officer  commanding  the  corps  in  order  to  enable 
him  to  keep  up  the  efficiency  of  the  corps  for  which  he  and  he  alone 
is  held  responsible  to  His  Majesty.  (S.  S.  26-27  of  the  Act,  and 
article  219  of  the  M.R.O.)  For  the  same  reason  the  commanding 
officers  of  corps  are  vested  with  paramount  authority  over  officers 


*  Sec.  26,  Militia  Act. — Her  Majesty  may  accept  the  services  of 
corps  of  volunteers  under  such  regulations  as  are  made  from  time 
to  time. 

t  Section  66,  Militia  Act. — Such  of  the  officers  and  men  of  any 
corps  of  Active  Militia  as  reside  within  two  miles  of  the  place  ap- 
pointed for  drill  may  assemble  or  be  ordered  out  by  the  officer  com 
manding  it,  for  drill  or  exercise,  at  other  times  than  when  perform- 
ing the  annual  drill,  under  regulations  approved  by  Her  Majesty, 
and  without  receiving  any  pay  therefor. 
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and  men  of  their  corps  when  on  duty.  Now,  applying  these  rules 
and  provisions  of  the  law  to  the  present  case,  I  cannot  find  that  Lt.- 
Col.  Cooke  was  that  night  subjected  to  military  law,  and  still  less 
subject  to  the  authority  of  Lt.-Col.  Cole.  He  and  his  corps  had 
not  been  called  out  for  active  service,  for  annual  drill,  nor  for  any 
other  drill  or  duty.  On  the  contrary,  it  had  been  agreed  with  the 
D.O.C.  that  his  corps  would  not  be  requested  to  be  present  at  the 
voluntary  parade.  Accordingly,  Lt.-Col.  Cooke  had  no  order  issued 
to  his  corps  for  parade,  and,  although  a  few  men  were  present, 
they  were  there  without  orders,  and  Lt.-Col.  Cooke  had  ordered  them 
home.  Lt.-Col.  Cooke  told  Lt.-Col.  Cole's  adjutant  that  there  was 
no  parade  of  his  regiment  that  evening,  and-  he  himself-  was  in 
civilian  clothes.  When  apprised  of  Lt.-Col.  Cooke's  answer  and 
also  that  the  latter  was  in  mufti,  why  did  Lt.-Col.  Cole  assume  at 
once  that  Lt.-Col.  Cooke  was  disobeying  his  orders  and  defying  his 
authority?  Lt.-Col.  Cole's  instructions  from  the  D.O.C.  were  to 
voluntarily  parade  with  his  corps  that  evening,  and  as  senior  officer 
present  to  take  command  of  the  parade,  that  is,  of  all  the  corps 
that  would  form  part  of  the  voluntary  parade.  Lt.-Col.  Cooke  in- 
forms him  that  he  had  ordered  no  parade  of  his  corps  and  those  of 
his  men  that  had  come  he  had  ordered  them  home.  Lt.-Col.  Cole's 
instructions  as  far  as  taking  command  of  the  parade  did  not  con- 
cern Lt.-Col.  Cooke's  corps,  since  that  corps  was  not  to  be  present 
at  the  parade.  If  Lt.-Col.  Cooke  has  disobeyed,  it  was  not  Lt.-Col. 
Cole's,  but  the  D.O.C.'s  order  for  a  voluntary  parade,  supposing  that 
order  had  been  given  to  Lt.-Col.  Cooke  as  well  as  to  Lt.-Col.  Cole. 
If  Lt.-Col.  Cooke  has  disobeyed  the  order  of  the  D.O.C,  it  was  not 
in  Lt.-Col.  Cole's  instructions  or  authority,  as  senior  officer  present 
on  parade,  to  punish  him  at  once  by  putting  him  under  arrest.  It 
seems  to  me  that  he  was  rather  hasty  in  his  conclusions,  and  action, 
as  the  Minister  of  Militia  says.  It  seems  to  me  that  Lt.-Col.  Cooke, 
in  view  of  his  understanding  with  the  D.O.C,  could  hardly  imagine 
that  Lt.-Col.  Cole  did  ignore  that  understanding  when  acting  under 
the  D.O.C.'s  instructions.  Lt.-Col.  Cole  was  not  acting  as  represent- 
ing the  D.O.C,  but  simply  as  senior  officer  present  on  parade.  As 
such  he  had  no  authority  over  Lt.-Col.  Cooke,  who  did  not  form 
part  of  the  parade,  not  even  being  in  uniform. 

Now,  this  is  the  very  contention  of  the  respondent:  "  On  the 
evening  in  question,  I  had  received  no  orders  to  be,  and  I  was  not 
on  active  service,  for  parade;  therefore,  I  was  in  no  way  subject  to 
military  law,  as  stated  by  sec.  82;  I  was  subject  to  no  authority 
except  to  be  called  out  for  active  service  by  the  D.O.C,  and  I  told 
Lieut.-Colonel  Cole  that  if  he  was  assuming  the  duties  and  authority 
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of  the  D.O.C.,  and  wished  as  such  to  order  me  to  call  out  my  men 
for  a  regular  parade,  that  is  for  active  service,  I  would  obey  the 
order  at  once."  Lieut.-Colonel  Cole  seems  to  have  refused  to  act 
on  this  suggestion,  and  he  could  not  do  it  because  it  exceeded  his 
instructions  from  the  D.O.C. 

In  the  first  place  this  court  is  of  opinion  that  Lieut.-Colonel  Cole's 
authority  as  senior  officer  present  at  the  voluntary  parade  that  had 
been  called  for  the  evening  of  the  26th  was  limited  by  law  as  well 
as  by  his  instructions  from  the  D.O.C.  to  the  corps  actually  forming 
part  of  the  parade.  Having  been  informed  by  the  D.O.C.  that  the 
latter  had  called  a  voluntary  parade  of  all  the  city  corps,  it  should 
naturally  have  caused  him  some  surprise  to  hear  from  Colonel 
Cooke  that  his  corps  was  not  on  parade,  and  had  not  been  called 
out  for  that  purpose.  He  might  have  thought  then  that  the 
D.O.C. 's  order  had  been  disregarded  by  Lieut.-Colonel  Cooke.  As 
his  instructions  were  to  take  command  of  the  parade,  he  might  have 
asked  Lieut.-Colonel  Cooke  why  his  regiment  had  not  been  called 
out  to  parade,  and  it  is  natural  to  infer  from  the  facts  that  he  would 
have  been  told  that  it  had  been  agreed  with  the  D.O.C.  that  Lieut.- 
Colonel  Cooke's  regiment  was  not  to  be  called  out.  This  would 
have  put  an  end  to  the  incident.  Such  course  was  so  natural  that 
one  must  come  to  the  conclusion  that  Lieut.-Colonel  Cole's  action 
in  putting  Lieut.-Colonel  Cooke  under  arrest  was  not  only  hasty  but 
unwarranted. 

When  Lieut.-Colonel  Cooke  intimated  to  the  D.O.C.  that  he  would 
not  call  his  corps  for  any  parade  except  for  a  regular  parade,  viz., 
for  active  service,  with  pay,  I  consider  that  he  was  in  his  right. 
The  D.O.C.  acknowledged  it.  When  he  said  to  Lieut.-Col.  Cole  that 
his  corps  had  not  been  called  out  to  be  present  at  the  voluntary 
parade  on  the  evening  in  question,  but  if  Lieut.-Colonel  Cole  choose 
to  order  them  for  active  service  he  would  call  them  at  once,  he  was 
also  acting  within  his  rights,  as  I  have  said.  When,  in  the  terms 
of  section  26  of  the  Act,  His  Majesty  accepts  the  services  of  any 
volunteer  corps,  a  contract  intervenes  between  His  Majesty  and  the 
commanding  officer  of  such  corps,  that  the  corps  shall  be  main- 
tained at  its  full  strength  and  ready  for  active  service  on  all  the 
occasions  mentioned  in  the  Act,  but  no  other. 

The  counsel  for  the  appellant  have  very  strongly  argued  that 
Lieut.-Col.  Cole  should  not  have  been  condemned  even  to  nominal 
damages,  because  he  acted  in  good  faith  in  the  discharge  of  a  duty 
which  he  thought  was  incumbent  on  him  after  due  consultation  with 
two  of  his  colleagues.  I  must  say  from  the  evidence  that  Lieut.- 
Col.   Hibbard  was  not  placed  in  a  very  good  position  to  give  an 
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opinion.  All  that  was  said  to  him  by  Lieut.-Col.  Cole  was  that  the 
D.O.C.  had  given  him  instruction  to  take  command  of  the  parade, 
and  that  one  of  the  commanding  officers  present  with  his  corps  for 
parade  did  refuse  to  obey  his  order  to  parade.  That  statement  of 
the  case  was  made  in  a  hurry,  and  in  good  faith,  I  have  no  doubt, 
but  it  was  incomplete  and  could  certainly  justify  the  advice  given 
by  Lieut.-Col.  Hibbard  to  Lieut.-Col.  Cole,  but  could  not  justify  the 
latter  to  act  on  an  advice  given  in  that  way. 

However,  such  a  plea  of  cause  probable,  and  absence  of  malice 
which  should  be  considered  in  an  action  for  malicious  prosecution, 
is  of  no  avail  in  an  action  for  false  imprisonment  or  unlawful  arrest. 
The  gist  of  the  action  for  false  imprisonment  or  unlawful  arrest  is 
that  one  has  been  restrained  in  his  liberty  without  lawful  authority. 
In  such  an  action  the  motives  of  the  defendant  are  not  material, 
they  can  only  affect  the  measure  of  damages.  See  A.M.,  Eng.  En. 
of  Law,  vba.  False  Imprisonment,  where  this  doctrine  is  fully  ex- 
posed as  taken  from  the  best  English  and  American  treaties  and 
decisions. 

Respondent  has  proved  that  by  appellant's  unlawful  act  his 
liberty  as  an  officer  of  the  active  militia  was  restrained.  Be  was 
deprived  for  several  months  of  his  authority  and  dignity  aa  com 
manding  officer  of  his  corps;  his  standing  as  a  citizen  and  a  mem- 
ber of  the  bar  was  affected,  and  we  could  not  say  that  this  sum  of 
$100  damages  awarded  to  him  by  the  judgment  a  quo  was  not  ex- 
aggerated. I  must  say  that  if  I  had  rendered  the  judgment,  having 
a  discretionary  power  to  exercise,  I  would  have  felt  that  $5  would 
have  been  quite  enough. 

On  the  whole  I  am  of  opinion  with  the  learned  Judge  a  quo: 

First— That  on  the  evening  of  the  26th  October,  1899,*  the 
respondent  was  not  subject  to  military  law  under  section  82  of  the 
Militia  Act,  as  he  was  not  in  uniform,  and  as  he  nor  his  corps  had 
been  ordered  to  do  any  military  duty  on  that  evening; 

Secondly.— That  as  Lieut.-Col.  Cooke  not  being  on  duty,  Lieut.- 
Col.  Cole,  either  from  his  seniority  by  the  date  of  his  commission 
or  by  his  instructions  he  had  from  the  D.O.C,  had  no  authority 
over  Lieut. -Col.  Cooke; 

Thirdly.— That  his  assumption  of  authority  over  Lieut. -Colonel 
Cooke  was  unwarranted  and  unlawful. 

Fourthly.— That  by  illegally  putting  Lieut.-Col.  Cooke  under 
arrest,  he  exceeded  his  authority,  and  unjustly  subjected  him  to 
humiliation  and  obloquy; 

*  Not  correct.      Should  be  1900. 
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Fiftly. — That  the  judgment  a  quo  rightfully  held  him  respon- 
sible in  damages  for  his  unlawful  interference  with  the  rights  and 
liberty  of  Lieut.-Col.  Cooke  both  as  an  officer  of  the  militia  and  a 
citizen. 

The  judgment  a  quo  should  therefore  be  confirmed,  and  the 
appeal  dismissed  with  costs. 

Judgment  confirmed. 
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AT    RENDERING    OF    JUDGMENT    IN     APPEAL,     JAN'Y     22ND,    1903, 
CONFIRMING   JUDGMENT    OF   SUPERIOR   COURT    CONDEMN- 
ING  LT.-COL.    COLE   IN   $100    DAMAGES    AND    COSTS. 


Sir  Alexandre  Lacoste,  J.  en  C—  J'ai  hesite  avant  d'en  arriver  a 
la  conclusion  de  confirmer  ;  il  repugne  tant  aux  cours  de  justice 
d'intervenir  en  matiere  militaire.  D'autant  plus  que,  dans  ce  cas- 
ci,  je  trouve  que  le  Lt-Col.  Cole  a  agi  avec  une  bonne  foi  entiere, 
dans  le  but  de  remplir  les  instructions  qu'il  avait  regues  de  son  offi- 
cier  superieur.  II  agissait  presque  dans  un  cas  d'urgence.  II  a 
pris  et  adopte  le  moyen  qui  lui  paraissait  le  plus  convenable  pour 
exercer  un  controle,  vu  le  refus  du  Lt.-Col.  Cooke,  sur  le  regiment 
ler  Fusiliers  Prince  de  Galles. 

Malheureusement  pour  lui,  il  s'est  mepris  sur  son  autorite.  Cette 
meprise  s'explique  facilement  chez  lui  qui  devait  prendre  sa  decision 
en  toute  hate.  Le  General  O'Grady-Haly,  meme  apres  audition  des 
parties,  n'a  pas  ose  se  prononcer  ;  il  en  a  ete  de  meme  du  gouver- 
neur  en  conseil.  C'est  parce  que  nous  en  arrivons  a  la  conclusion 
que,  ce  scir-la,  le  Lt.-Col.  Cooke  n'etait  pas  sous  l'autorite  de  la  loi 
militaire  que  nous  intervenons.  Entre  omciers  de  l'armee  reguliere 
nous  ne  serions  pas  intervenus. 

L'absence  de  juridiction  justifiait  le  Lt.-Col.  Cooke  de  repondre 
ainsi  qu'il  l'a  fait.  Cette  reponse  etait  suffisante  pour  renseigner  le 
Lt.-Col.  Cole.  La  mise  aux  arrets  a  ete  faite  sans  droit.  Elle  a 
necessairement  humilie  le  Lt.-Col.  Cooke  et  l'a  affecte  dans  sa  repu- 
tation. Les  autorites  militaires,  auxquelles  il  en  a  appele,  ne  se 
sont  pas  prononces  sur  la  legalite  de  sa  conduite.  Elles  lui  ont 
donne  le  benefice  du  doute.  II  avait  le  droit,  dans  les  circonstances, 
d'obtenir  l'opinion  des  tribunaux  de  son  pays. 

Arrivant  a  la  conclusion  que  la  mise  aux  arrets  etait  illegale  par 
absence  d'autorite,  nous  devons  appliquer  l'article  1053  de  notre 
Code  Civil  :  "  Toute  personne  capable  de  discerner  le  bien  du  mal 
"  est  responsable  du  dommage  cause  a  autrui,  soit  par  son  fait,  soit 
"  par  imprudence,  negligence,  etc." 

La  bonne  foi  ne  justifie  pas  en  pareille  matiere,  mais  elle  excuse 
en  ce  sens  qu'elle  mitige  les  dommages.  Tenant  compte  de  toutes 
les  circonstances,  si  j'avais  ete  juge  en  premiere  instance,  j'aurais 
accorde  une  somme  moindre  que  celle  qui  a  ete  accordee,  tout  en 
consacrant  le  principe. 
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Sir  Alexander  Lacoste,  C.  J. — I  have  hesitated  before  arriving 
at  the  conclusion  to  confirm,  for  Courts  of  Justice  are  averse  to  in- 
terfering in  military  matters.  All  the  more  so  because  in  the  pre- 
sent case  I  find  that  Lt.-Col.  Cole  acted  in  complete  good  faith,  for 
the  purpose  of  carrying  out  the  instructions  he  had  received  from  his 
superior  officer.  He  acted  almost  in  a  case  of  urgency.  He  took 
and  adopted  the  means  which  appeared  to  him  the  most  suitable 
to  exercise  control,  seeing  the  refusal  of  Lt.-Col.  Cooke,  over  the 
First  Regiment  of  the  Prince  of  Wales  Fusiliers. 

Unfortunately  for  him  he  misunderstood  his  authority.  This 
misunderstanding  is  easily  explained  on  his  part,  because  he  had 
to  arrive  at  a  decision  in  the  utmost  haste. 

General  O'Grady-Haly,  even  after  hearing  the  parties,  did  not 
venture  to  pass  upon  the  matter;  and  the  same  course  was  adopted 
by  the  Governor-General-in-Council.  It  is  because  we  arrive  at 
the  conclusion,  that  on  the  evening  in  question  Lt.-CoL  Cooke  was 
not  under  the  authority  of  the  military  law,  that  we  intervene.  As 
beween  officers  of  the  regular  army  we  would  not  have  intervened. 

The  absence  of  jurisdiction  justified  Lt-Col.  Cooke  in  answering 
as  he  did.  Such  answer  was  sufficient  to  inform  Lt.-Col.  Cole. 
The  arrest  was  made  without  legal  right.  It  has  necessarily 
humiliated  Lt.-Col.  Cooke  and  affected  him  in  his  reputation.  The 
military  authorities  to  which  he  has  applied  have  not  pronounced 
upon  the  legality  of  his  conduct.  They  have  given  him  the  bene- 
fit of  the  doubt.  He  had  the  right,  in  the  circumstances,  to  obtain 
the  opinion  of  the  courts  of  his  country. 

Arriving  at  the  conclusion  that  the  arrest  was  illegal  for  want 
of  authority,  we  must  apply  article  1051  of  our  Civil  Code: 

"  Every  person  capable  of  discerning  right  from  wrong  is  re- 
"  sponsible  for  the  damage  caused  by  his  fault  to  another,  whether 
"  by  positive  act,  imprudence,  neglect,"  etc. 

Good  faith  is  no  justification  in  such  matters,  but  it  is  an  excuse 
in  the  sense  that  it  mitigates  damages.  Taking  all  the  circum- 
stances into  account,  if  I  had  been  a  judge  in  the  court  of  first  in- 
stance, I  would  have  granted  a  sum  less  than  that  which  has  been 
awarded,  while  laying  down  the  principle  as  above. 
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Extract  from  "  Hansard ''  of  July  20th,  1903* 


ITEM  IN  MILITIA  ESTIMATES  VOTED 

To  reimburse  Lieutenant-Colonel  Cole  his  costs 
in  Cooke  vs.  Cole,  $1,351.43. 


Mr.  Monk.— What  is  this  for? 

The  Minister  of  Militia  and  Defence. — This  item  grew  out  of  the 
suit  which  took  place  as  the  result  of  an  order  by  Lieutenant- 
Colonel  Cole  for  the  arrest  of  Lieutenant-Colonel  Cooke  in  Montreal 
on  a  charge  of  insubordination  in  refusing  to  obey  orders. 
Lieutenant-Colonel  Cole  was  in  command  at  the  time  of  the  Mont- 
real district,  owing  to  the  absence  of  the  District  Officer  Commanding 
at  the  Valleyfield  riots.  I  do  not  know  that  it  is  necessary  that  I 
should  go  into  all  the  details,  but,  as  a  result  of  this  arrest,  Colonel 
Cooke  took  legal  action  against  Colonel  Cole,  and  obtained  a  verdict 
for  a  small  amount  of  money.  A  good  deal  of  expenditure  was 
involved,  and  Lieutenant-Colonel  Cole  lost  this  amount.  In  view 
of  the  fact  that  Lieutenant-Colonel  Cole  was  discharging  his  duty, 
as  he  believed,  as  the  senior  officer  in  the  district  at  that  time,  it 
seemed  to  me  only  fair  that  he  should  be  reimbursed.  It  is  a  ques- 
tion of  law  which,  I  believe,  had  never  before  been  brought  before 
the  courts,  and  Lieutenant-Colonel  Cole  was  acting  upon  a  construc- 
tion of  the  law  which  had  been  placed  upon  it  for  years,  and  which 
wae  placed  upon  it  by  the  General  Officer  Commanding  at  the  time, 
General  O'Grady-Haly.      That  is  the  reason  this  vote  is  asked. 

Mr.  Osier. — The  minister  approved  of  the  course  of  the  officer? 

The  Minister  of  Militia  and  Defence. — Yes. 

Mr.  Borden  (Halifax). — Was  there  any  appeal  to  the  superior 
officers  in  connection  with  it? 
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The  Minister  of  Militia  and  Defence. — Yes,  and  the  superior 
officer  approved  of  Lieutenant-Colonel  Cole's  action. 

Mr.  Monk. — From  what  I  know  of  the  circumstances,  it  seems 
only  fair  that  we  should  reimburse  Colonel  Cole.  How  is  the  sum 
made  up  ?     Is  this  the  taxed  costs,  or  is  there  anything  beyond  them  ? 

The  Minister  of  Militia  and  Defence. — No.  I  may  say  that  I 
submitted  the  claim  of  Lieutenant-Colonel  Cole  to  the  Justice 
Department,  and  the  Deputy-Minister  of  Justice  went  carefully  into 
the  question,  and  sent  me  a  memorandum,  fixing  the  amount  at 
$1,351.43  as  the  proper  amount  to  pay,  being  the  amount  actually 
disbursed. 

Mr.  Borden  (Halifax). — Should  not  this  case  involve  some 
amendment  to  the  law? 

The  Minister  of  Militia  and  Defence. — Yes.  The  Deputy  Minister 
of  Justice  was  engaged  on  the  matter  when  he  went  away,  but  I  am 
not  able  to  say  that  he  completed  it.  I  had  hoped  to  have  it 
amended  to  introduce  as  a  part  of  the  new  Militia  Bill  which  I  had 
hoped  to  bring  down  this  session.  That  has  been  postponed,  and 
perhaps  the  public  will  not  suffer  if  the  two  are  allowed  to  go  over 
for  another  session. 

Mr.  Borden  (Halifax). — The  idea,  I  suppose,  is  to  place  the  law 
in  such  a  position  that  an  officer  acting  in  that  way  would  be 
justified  not  only  by  his  superior  officer,  but  by  any  action  in  the 
civil  courts  that  might  be  taken  against  him. 

The  Minister  of  Militia  and  Defence. — Quite  so. 
Mr.  Monk. —  Is  this  going  to  be  paid  to  Colonel  Cole  himself  ? 

The  Minister  of  Militia  and  Defence. — Yes. 


